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PROVINCIAL OFFENCES

1 (1) (i)

Chap. 400
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CHAPTER 400
Provincial Offences Act
INTERPRETATION

1.—{1)
(a)

toterpre-

In this Act,

"certificate"

means a

certificate

of

offence issued

under Part I or a certificate of parking infraction
issued under Part II

(6)

"court" means a provincial offences court

upon

or,

where

respect of the offence is conferred
a provincial court (family division) by any

jurisdiction

in

other Act, the provincial court (family division)

(c)

(d)

"judge" means a provincial judge;

"justice"

means a provincial judge or a

justice of

the peace;

{e)

(/)

"offence" means an offence under an Act of the
Legislature or under a regulation or by-law made
under the authority of an Act of the Legislature;

means a chief of px)lice or other pohce
constable but does not include a special
constable or by-law enforcement officer
"police officer"
officer or

(g)

(h)

"prescribed" means prescribed
provincial offences courts

rules of the

"prosecutor" means the Attorney General or, where
the Attorney General does not intervene, means
the person who issues a certificate or lays an information and includes counsel or agent acting on
behalf of either of

(t)

by the

them

"provincial offences officer" means a police officer
or a person designated under subsection (2);
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"set fine"

(J)

PROVINCIAL OFFENCES

Sec.

means the amount

by the court

of fine set

1

(DO')

an offence for the purpwDse of proceedings commenced under Part I or II.
for

Designation
of provincial
offences
officers

Pvirposeof

Act
R.S.C. 1970.
c.C-34

Interpretation

A

minister of the Crown may designate in writing
class of persons as a provincial offences officer
for the purposes of all or any class of offences.
1979, c. 4, s. 1.
(2)

any person or

—

2.
(1) The purpose of this Act is to replace the summary
conviction procedure for the prosecution of provincial offences,
including the provisions adopted by reference to the Criminal
Code (Canada), with a new procedure that reflects the distinction between provincial offences and criminal offences.

Where, as an aid to the interpretation of provisions of
is had to the judicial interpretation of and
practices under corresponding provisions of the Criminal
Code (Canada), any variation in wording without change in
substance shall not, in itself, be construed to intend a change
(2)

this Act, recourse

of meaning.

1979,

c. 4, s. 2.

PART

I

COMMENCEMENT OF PROCEEDINGS BY
CERTIFICATE OF OFFENCE
Certificate
of offence

3.

—

(1)

In addition to the procedure set out in Part III

commencing a proceeding by laying an information, a
proceeding in respect of an offence may be commenced by
for

a certificate of offence alleging the offence in the office

filing

of the court

an^dse^ce

^

(^)

named

therein.

provincial offences officer

who

believes that one or

more persons have committed an offence may
completing and signing, a certificate of offence
that an offence has been committed and,
(a)

an offence notice indicating the

issue,

by

certifying

set fine for the offence

or
{b)

in the
Service

(3)

ally

a summons,

form prescribed under section

13.

The offence notice or summons shall be served personupon the person charged within thirty days after the

alleged offence occurred.
Sigrnatare

(4) Upon the service of an offence notice or summons, the
person charged shall be requested to sign the certificate of
offence, but the failure or refusal to sign as requested does
not invalidate the certificate of offence or the service of the

offence notice or

summons.

PROVINCIAL OFFENCES

Sec. 6 (2)
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(5) WTiere service is made by the provincial offences officer
who issued the certificate of offence, he shall certify on the certi-

certificate

he personally served the offence notice or
the person charged and the date of service.

ficate of offence that

summons on

WTiere service

(6)

is

provincial offences officer

made by a person other than the ^^^^^
who issued the certificate of offence, he

complete an affidavit of service in the prescribed form.

shall

(7)

A

certificate of service of

an offence notice or summons

purporting to be signed by the provincial offences officer
issuing it or an affidavit of service under subsection (6) shall
be received in evidence and is proof of personal service in the
absence of evidence to the contrary'.
(8)

The

notice or

ment

of

provincial offences officer who serves an offence
summons under this section shall not receive payany money in respect of a fine, or receive the

offence notice for deliverv' to the court.

A

4.

of

certificate

of the court

the offence notice or

—

offence

named therein

shall

as soon as

summons.

is

1979,

^rtiacate
evidence

^^^^^^^
asa«rent

c. 4, s. 3.

be filed in the office ^^^j^*^^
practicable after service of of offence

1979,

c. 4, s. 4.

Where an offence notice is served on a defendant, ^^g°^
plead not guilty by signing the not guilty plea on the trial
offence notice and indicate his desire in the form prescribed
on the notice to appear or be represented at a trial and
deliver the offence notice to the office of the court specified
in the notice.
5.

he

(1)

may

(2) Where an offence notice is received under subsection (1),
^^ai*^"'
the clerk of the court shall, as soon as is practicable, give
notice to the defendant and prosecutor of the time and place

of the

trial.

1979,

c. 4, s. 5.

—

6. (1) Where an offence notice
whose address as shown on the

is

served on a defendant
^tg^J^

of offence is appearance
outside the territorial jurisdiction of the court sjjecified in the
notice, and he wishes to dispute the charge but does not
wish to attend or be represented at a trial, he may do so
by signifying his intention on the offence notice and delivering
the offence notice to the office of the court specified in the
notice together with a written dispute setting out with

reasonable

which he

particularity

his

certificate

dispute

and any

facts

upon

relies.

(2) Where an offence notice is delivered under subsection (1),
a justice shall, in the absence of the defendant, consider
the dispute and.

Disposition
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where the dispute

raises

an issue that

stitute a defence, direct a hearing

(6)

may

con-

or

fine.

(3) Where the justice directs a hearing under subsection (2),
the court shall hold the hearing and shall, in the absence
of the defendant, consider the evidence in the light of the
issues raised in the dispute, and acquit the defendant or
convict the defendant and impose the set fine or such lesser
fine as is permitted by law.

Application
ofsection

This section applies in such part or parts of Ontario

(4)

as are prescribed by the regulations.

'^'

guiftywith
representa-

;

where the dispute does not raise an issue that may
constitute a defence, convict the defendant and impose the set

Hearing

Sec. 6 (2) (a)

—

Where an

(^^

offence notice

and he does not wish

make submissions

1979,

is

c. 4, s. 6.

served on a defendant

to dispute the charge but wishes to

as to penalty, including the extension of

may attend at the time and place
the notice and may appear before a justice
sitting in court for the purp>ose of pleading guilty to the
offence and making submissions as to penalty, and the justice
may enter a conviction and impose the set fine or such lesser
time for payment, he

specified

fine as is
Submissions

(2)

to

Payment
out of
court

Conviction

be

in

permitted by law.

The justice may require submissions under subsection (1)
made under oath, orally or by affidavit. 1979, c. 4, s. 7.

—

Where an

served on a defendant
may sign the
plea of guilty on the offence notice and deliver the offence
notice and amount of the set fine to the office of the court
specified in the notice.
8.

(1)

offence notice

and he does not wish

court office of payment under
a plea of guilty whether or not
the plea is signed and endorsement of payment on the
certificate of offence constitutes the conviction and im(2)

Acceptance

subsection

(1)

by

the

constitutes

position of a fine in the

1979,
Failure to
respond to
offence notice

is

to dispute the charge, he

amount

of the set fine for the offence.

c. 4, s. 8.

9, Where at least fifteen davs have elapsed after the
rr
rr
defendant was served with the offence notice and the offence
notice has not been delivered in accordance with section
6 or 8 and a plea of guilty has not been accepted under
section 7, the defendant shall be deemed to not wish to
dispute the charge and a justice shall examine the certificate
of offence and,
,

•

,

,

•

1

1

Sec. 12 (2) (a)

(a)

provincial offences

(i)

where the certificate of offence is complete and
regular on its face, he shall enter a conviction in the
defendant's absence and without a hearing and impose the set

{b)
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where the
regular on
1979,

fine for

the offence

;

or

is not complete and
he shall quash the proceeding.

certificate of offence
its

face,

c. 4, s. 9.

10. A signature affixed to the form of plea of guilty or Qn^i^*^^
not guilty on an offence notice, purporting to be that of
the defendant, is prima facie proof that it is the signature of
that person.

1979,

c. 4, s.

10.

—

11. ( 1 ) Where the defendant has not had an opportunity to
dispute the charge or to appear or be represented at a hearing
for the reason that through no fault of his own the delivery
of a necessary notice or document failed to occur in fact,
and where not more than fifteen days have elapsed since the
conviction first came to the attention of the defendant, the
defendant may attend at the court office during, regular
office hours and may appear before a justice and the justice,
upon being satisfied by affidavit in the prescribed form of
such facts, shall strike out the conviction, if any, and give
the person appearing a notice of trial under section 5 or
proceed under section

^^^^^
of notice

7.

(2) Where a conviction is struck out under subsection (1),
^^jf^^
the justice shall give the defendant a certificate of the fact out

m the prescribed form.
-1

I

1

r

conviction

-

1979,

c. 4, s.

11.

—

12. (1) Where the penalty prescribed for an offence in- Penalty
eludes a fine of more than $300 or imprisonment and proceedings are taken under this Part, the provision for fine or
imprisonment does not apply and in lieu thereof the offence
is punishable by a fine of not more than the maximum
fine prescribed for the offence or $300, whichever is the
lesser.

(2) Where a person is convicted of an offence in a pro- ^^qaences
of conviction
ceeding initiated by an offence notice,

(a)

a provision in or under any other Act that provides for an action or result following upon a conviction of an offence does not apply to the conviction, except,
(i)

for the purpose of carrying out the sentence
imposed.
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for the purpose
the conviction,

(ii)

(iii)

recording and

proving

for the purposes of the demerit point system

under the Highway

R.S.O. 1980,
c.

of

Sec. 12 (2) (a) (u)

Traffic Act,

and

198

(iv)

purposes of section 30 of the Highway

for the

and

Traffic Act;

any thing seized

(b)

with the offence after
is not liable to for-

in connection

the service of the offence notice
1979,

feiture.
Regula-

13.

tions

—

c. 4, s.

12.

The Lieutenant Governor

(1)

in

Council

may make

regulations,

prescribing the form of certificates of offence, offence
notices and summonses and such other forms as are

{a)

considered necessary under this Part
authorizing

{b)

use

the

word

clause (a) of any

in

a

form prescribed under

or expression to designate an

offence;

respecting any matter that is considered necessary
to provide for the use of the forms under this Part.

(c)

Sufficiency

abbreviated

The use on a form prescribed under clause (1) (a) of any
or expression authorized by the regulations to designate an
offence is sufficient for all purposes to describe the offence desig(2)

word

nated by such word or expression.

Wem

Where

(3)

word

the

regulations do not authorize the use of a

expression to describe an

or

scribed under clause

accordance with

(1) (a),

.section 26.

offence

the offence
1979,

PART

may

c. 4, s.

in

a form pre-

be described in

13.

II

COMMENCEMENT OF PROCEEDINGS FOR PARKING
INFRACTIONS

14. In

interpre-

ful

stitutes

Date
applicable
to hift-actions

municipal
by-laws

*^apply

Part, "parking infraction" means any unlawstanding or stopping of a vehicle that con-

this

parking,

an offence.

—

1979,

c. 4, s.

14.

Subject to subsection (2), this Part does not
respect of parking infractions under by-laws of
municipalities until a date two years after this Part comes
^1)

in

into force

PROVINCIAL OFFENCES

Sec. 19 (1)

Subject to the approval of the Lieutenant Governor in
Council, the council of a municipality, including a regional,
district or metropolitan municipahty, may by by-law declare
that this Part applies in respect of parking infractions
under by-laws in the municipality on a date earlier than
1979, c. 4, s. IS.
the date determined under subsection (1).
(2)

16.— (1)
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In addition to the procedure set out in Part III^p\?k^^

commencing a proceeding by laying an information, a
proceeding in respect of a parking infraction may be commenced by filing a certificate of the parking infraction in
for

the office of the court

named

aMnotice

within thirty days

therein,

after the alleged offence occurred.
(2) A provincial offences officer who believes from his^^*°^®
personal knowledge that one or more persons have committed °ot^ice
a parking infraction may issue, by completing and signing,

in

{a)

a certificate of parking infraction certifying that a
parking infraction has been committed; and

(b)

a parking infraction notice indicating the set fine
for the infraction,

the form prescribed under section 21.

The

(3)

may

issuing provincial offences officer

serve the ^[]^§^2*^

parking infraction notice on the owner of the vehicle identified owner
therein by affixing it to the vehicle in a conspicuous place at
the time of the alleged infraction, or delivering it personally
to the person having care and control of the vehicle at the
1979, c. 4, s. 16.
time of the alleged infraction.

—

17. (1) Where a parking infraction notice is served, the
defendant may plead not guilty by signing the not guilty
plea on the notice and indicate his desire in the form prescribed on the notice to appear or be represented at a trial

and deliver

it

(1),

practicable,

the time

tnai

to the place specified in the notice.

Where a parking

(2)

subsection

Dispute

the

clerk

infraction

of the

notice

give notice to the defendant

and place of the

trial.

received

is

court shall,

1979,

under

as soon as

Notice of

is

and prosecutor of

c. 4, s.

17.

18. Where the defendant does not wish to dispute the 0*^^®°'
charge, he may deliver the notice and amount of the set fine court
to the place shown on the notice.
1979, c. 4, s. 18.
19.
1

1

—
r

(1)
1

Where

the defendant

111

at least fifteen days have elapsed after
was served with the parking infraction notice
t

•

•

i-

•

and the parking infraction notice has not been delivered

Failure to

respond to
parkin?

in notice
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Sec. 19 (1)

accordance with subsection 17(1), the defendant shall be deemed
to not wish to dispute the charge and a justice shall examine the
certificate of parking infraction and where the justice is satisfied,
that the certificate of parking infraction

(a)

and regular on

where the defendant
the owner and

(b)

is

complete

its face;

is

liable as

owner, that he

is

;

that

(f)

payment has not been made under

section 18,

the justice shall enter a conviction in the defendant's absence
and without a hearing and impose the set fine for the offence.
Quashing
proceeding

Where

(2)

Notice of

The

(3)

is not able to enter a conviction
he shall quash the proceeding.

the justice

under subsection

(1),

clerk of the court shall give notice to the person

whom

a conviction is entered under subsection (1) of
the date and place of the infraction, the date of the conviction
and the amount of the fine, and the fine or any part of the
fine not paid within fifteen days after the giving of the
against

notice shall be

Reopening
on failure
of notice

deemed

to be in default.

1979,

c. 4, s.

19.

20. Where the defendant has not had an opportunity to
dispute the charge or appear or be represented at a hearing
for the reason that, through no fault of his own, the delivery
of a necessary notice or document failed to occur in fact,
and where not more than fifteen days have elapsed since the
conviction first came to the attention of the defendant, the
defendant may attend at the court office during regular office
hours and may appear before a justice and the justice, upon
being satisfied by affidavit in the prescribed form of such
facts, shall strike out the conviction, if any, and give the
person appearing a notice of trial under subsection 1 7 (2) or accept
a plea of guilty under section 18.
1979, c. 4, s. 20.

Regulations

21.

—

(1)

The Lieutenant Governor

in

Council

may make

regulations,
(a)

prescribing
infractions

the

other forms as
Part;
(b)

form

and parking

of

certificates

of

parking

and such
are considered necessary under this
infraction notices

authorizing the use in a form prescribed under clause
of any word or expression to designate a parking

(a)

infraction;

provincial offences

Sec. 25 (1) (a)

respecting any matter that is considered necessary
to provide for the use of the forms under this Part.

(c)

The

(2)

649

Chap. 400

use on a form prescribed under clause

(1) (a)

of any

word or expression authorized by the regulations to designate a
parking infraction is sufficient for all purposes to describe the
infraction designated by such word or expression.

Sufficiency

abbrevia-

Where

the regulations do not authorize the use of a^"*®™
expression to describe a parking infraction in a
form prescribed under clause (1) (a), the offence may be described
(3)

word

in

or

accordance with section 26.

1979,

PART

c. 4, s.

21.

III

COMMENCEMENT OF PROCEEDING BY INFORMATION

—

22.
and II

In addition to the procedure set out in Parts

(1)

for

commencing a proceeding by the

filing of

a proceeding in respect of an offence

cate,

may

I

a certifibe com-

m°ent?ff°*^^

Proceeding

information

menced by laying an information.

Where a summons

(2)

under Part
subsection

consent
c. 4, s.

I,

(1) in

of

the

or offence notice has been served Exception

no proceeding
respect of the

Attorney

shall be commenced under
same offence except with the

General

or

his

agent.

1979,

22.

23. Where a provincial offences officer believes, on reason- smnmons
and probable grounds, that an offence has been com- information
"
mitted by a person whom he finds at or near the place where
the offence was committed, he may, before an information is laid,

able

serve the person with a

summons

in the prescribed form.

1979,

23.

c. 4, s.

—

24. (1) Any person who, on reasonable and probable information
grounds, believes that one or more persons have committed
an offence, may lay an information in the prescribed form
and under oath before a justice alleging the offence and the
justice shall receive the information.
(2)

An

c. 4, s.

information

may be

laid

anywhere

in Ontario.

1979,

w«™

24.

—

(1) A justice who receives an information laid under Procedure
on l&viiifir
24 shall consider the information and, where he ot
°'^™*
considers it desirable to do so, hear and consider ex parte ^
the allegations of the informant and the evidence of witnesses

25.

section

and,
(a)

where he considers that a case
out,

for so

doing

is

made

650
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summons

confirm the
23, if any,

(i)

issue a

(ii)

summons

Scc. 25 (1)

served under section

in the prescribed form, or

where the arrest is authorized by statute and
where the allegations of the informant or the
evidence satisfy the justice on reasonable and
probable grounds that it is necessary in the
public interest to do so, issue a warrant for

(iii)

the arrest of the defendant

where he considers that a case

{b)

is

not

(fl) (i)

made

;

or

for issuing process

out,

so endorse the information, and.

(i)

where a summons was served under section
23, cancel it and cause the defendant to be

(ii)

so notified.

Summons or
warrants
in blank

(2)

Counts

Allegation

justice shall not sign a

c. 4, s.

(2)

Each count

in

an information shall

contains

in

and

shall contain

substance a statement

committed an offence therein
Reference
to

statutory
provision

Idem

or warrant in blank.

—

to a single transaction
it

summons

25.

(1) Each offence charged in an information shall be
out in a separate count.

26.
set

of
offence

A

1979,

in

and

that

general apply
is

the

sufficient

if

defendant

specified.

Where

in a count an offence is identified but the count
out one or more of the essential elements of the
offence, a reference to the provision creating or defining the
offence shall be deemed to incorporate all the essential
elements of the offence.
(3)

fails to set

(4)

The statement
(a)

in

referred to in subsection

(2)

may

be,

popular language without technical averments or

allegations of matters that are not essential to be

proved
(6)

in the

words of the enactment that describes the

offence; or

(c)

words that are sufficient to give to the defendant
notice of the offence with which he is charged.
in

provincial offences

Sec. 26 (8) (a)

(5)

Any number

be joined

of counts for any number
same information.

in the

65
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of offences

may

A count shall contain sufficient detail of the circum(6)
^
stances of the alleged offence to give to the defendant reasonable information with respect to the act or omission to be
proved against him and to identify the transaction referred
'

^"Jco^?

ParticuJara
of count

to.

No

count in an information is insufficient by reason
of the absence of details where, in the opinion of the court,
the count otherwise fulfils the requirements of this section
and, without restricting the generality of the foregoing, no
count in an information is insufficient by reason only that,
(7)

sufficiency

does not name the person affected by the offence
or intended or attempted to be affected;

(a)

it

(6)

it

does not

name

the person

who owns

special property or interest in property

or has a

mentioned

count;

in the

(c)

it charges an intent in relation to another person
without naming or describing the other person

(d)

it

does not set out any writing that

is

the subject of

the charge;
(e)

(/)

does not set out the words used where words
that are alleged to have been used are the subject
of the charge;

it

it

does not specify the means by which the alleged

offence

ig)

it

was committed

does not

name

or describe with precision

any

person, place or thing; or
(A)

does not, where the consent of a person, official
is required before proceedings may be
instituted for an offence, state that the consent has
been obtained.
it

or authority

(8)

A
(a)

count
it

is

not objectionable for the reason only that,

charges in the alternative several different matters,

acts or omissions that are stated in the alternative
in an enactment that describes as an offence the
matters, acts or omissions charged in the count or
;

^^^"^
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(b)

Need to

it is

No

(9)

negative
exception,

PROVINCIAL OFFENCES
double or multifarious.

exception, exemption, proviso, excuse or qualifica-

tion prescribed

etc.

—

27.

by law

may

as the case

Summons

(1)

be, in

is

required to be set out or negatived,

an information.

A summons

1979,

c. 4, s.

be directed to the defendant

{b)

set out briefly the offence in respect of

(c)

directed or

if

for

it

be served by a provincial offences
personally to the person to whom it is

shall

by delivering

leaving

which the

charged; and

require the defendant to attend court at a time and
place stated therein and to attend thereafter as
required by the court in order to be dealt with
according to law.

A summons

(2)

officer

is

26.

issued under section 23 or 25 shall,

(a)

defendant

Service

Sec. 26 (8) (b)

it

that person cannot conveniently be found, by
at his last known or usual place of abode

him

with an inmate thereof

who appears

to be at least sixteen

years of age.
Service
outside
Ontario

Notwithstanding subsection (2), where the person to
a summons is directed does not reside in Ontario, the
summons shall be deemed to have been duly served seven
days after it has been sent by registered mail to his lastknown or usual place of abode.
(3)

whom

Service

corporation

(4)

Service of a

summons on a

by deUvering the summons
(a)

corporation

may

be effected

personally,

the case of a municipal corporation, to the
mayor, warden, reeve or other chief officer of the

in

corporation or to the clerk of the corporation; or
(6)

in the case of any other corporation, to the manager,
secretary or other executive officer of the corporation

or person apparently in charge of a branch office
thereof,

by mailing the summons by registered mail to the corporation at an address held out by the corporation to be its
address, in which case the summons shall be deemed to have
been duly served seven days after the day of mailing.
or

Substitutional
service

(5)

A

justice,

upon application and upon being

that service can not be

made

effectively

satisfied

on a corporation

Sec. 30

PROVINCIAL OFFENCES

(3)
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accordance with subsection (4), may by order authorize
another method of service that has a reasonable hkelihood

in

of

coming to the attention of the corporation.

summons may be proved by statement ^^^*^
oral, of the person who made the

Service of a

(6)

under oath, written or
service.

28.

1979,

—

A

(1)

27.

c. 4, s.

warrant issued under section 25

contente

shall,

warrant
(a)

name

{b)

set out briefly the offence in respect of

or describe the defendant;

defendant
(c)

is

which the

charged; and

order that the defendant be forthwith arrested and
brought before a justice to be dealt with according
to law.

A

warrant issued under section 25 remains in force until ^^^^
executed and need not be made returnable at any

(2)
it

is

particular time.

1979,

c. 4, s.

28.

PART

IV

TRIAL AND SENTENCING
Trial

29. This Part
this Act.

30.

—

1979,
(1)

applies

c. 4, s.

to

proceedings

commenced under

ofPa^*^^°°

29.

Subject to subsection

of an offence shall be heard

(2),

a proceeding in respect

and determined

^^^

the provincial
offences court in whose territorial jurisdiction the offence
occurred.
in

A

proceeding in respect of an offence may be heard and
determined in the provincial offences court having territorial
jurisdiction that adjoins that in which the offence occurred if,
(2)

(a)

^'*®™

court holds sittings in a place reasonably
proximate to the place where the offence occurred;

the

and
(b)

the court
are

(3)

and place of

named

in the

Where a proceeding

sitting referred to in clause (a)

summons
is

or offence notice.

taken in a court other than one

^|^^r

referred to in subsection (1) or (2), the court shall order that the court
proceeding be transferred to the proper court and may

where the defendant appears award costs under section

61.
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Where, upon the application

(4)

made

to the court

named

Sec. 30 (4)

of a defendant or prosecutor

in the information or certificate,

it

appears to the court that,
it would be appropriate
do so; or

(a)

in the interests of justice to

both the defendant and prosecutor consent thereto,

(6)

the court may order that the proceeding be transferred to
another court in Ontario.
Conditions

The

(5)

couft may, in an order

made upon an

application by

the prosecutor under subsection (3) or (4), prescribe conditions
that it thinks proper with respect to the payment of additional expenses caused to the defendant as a result of the

change of venue.
Time of
order for

change of
venue

Preliminary
motions

(6) An order under subsection (3) or (4) may be made notwithstanding that any motion preliminary to trial has been
disposed of or that the plea has been taken and it may be
made at any time before evidence has been heard.

The court

(7)

to which proceedings are transferred under

may

receive and determine any motion prenotwithstanding that the same matter was
determined by the court from which the proceeding was
this

section

liminary to

trial

transferred.
Delivery of
jMpers

made under subsection (3) or (4), the
which the trial was to be held before
the order was made shall deliver any material in his possession
(8)

Where an order

is

clerk of the court in

in connection with the proceedings forthwith to the clerk of
the court before which the trial is ordered to be held, and
all proceedings in the case shall be held or, if previously
commenced, shall be continued in that court. 1979, c. 4, s. 30.
Justice
presiding
at trial

When
firesldlng

ostlce

unable to
act before
adjudication

When
Jtresldlng

nstlce

unable to
act after
adjudication

31.

—

(1)

The

justice presiding

when evidence

is first

taken

at the trial shall preside over the whole of the trial.

(2)

Where evidence has been taken

making

at a trial and, before

his adjudication, the presiding justice dies or in his

opinion or the opinion of the chief judge of the provincial
is for any reason unable to continue, another
justice shall conduct the hearing again as a new trial.

offences courts

(3) Where evidence has been taken at a trial and, after
making his adjudication but before making his order or

imposing sentence, the presiding justice dies or in his opinion
or the opinion of the chief judge of the provincial offences

I
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courts
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for

is

may make
by
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law.

A

(4)

trial

justice presiding at a trial

and upon the consent

may,

at

any stage of the^oj^°**^
and defendant, presiding

of the prosecutor

order that the trial be conducted by another justice and,
upon the order being given, subsection (2) applies as if the

were unable

justice

1979,

to act.

c. 4, s.

31.

32. The court retains jurisdiction over the information intention
or certificate notwithstanding the failure of the court to diction
exercise its jurisdiction at any particular time or that the
provisions of this Act respecting adjournments are not
with.
1979, c. 4, s. 2>2.

—

comphed

33. (1) In addition to his right to withdraw a charge, stay of
proceeding
,
,
,
i
^
the Attorney General or his agent may stay any proceeding
at any time before judgment by direction in court to the
clerk of the court in which the proceedings are conducted and
.

,

.

thereupon any recognizance relating to the proceeding

is

vacated.

(2)

A

proceeding

stayed

under

subsection

(1)

may

be Recommence-

recommenced by direction of the Attorney General, the
Deputy Attorney General or a Crown attorney to the clerk
of the court in which the proceeding was stayed but a proceeding that is stayed shall not be recommenced,
(a)

[b)

later

after

than one year after the stay or
;

the

expiration

any

of

applicable, which shall run as

not been

whichever

34.

—

(1)

is

commenced

the earlier.

A

defendant

until the

1979,

may

c. 4, s.

at

if

Hmitation period
the proceeding had

recommencement,
33.

any stage

of the proceeding wvi^bigr

apply to the court to amend or to divide a count that,
(a)

charges in the alternative different matters, acts or
omissions that are stated in the alternative in the
enactment that creates or describes the offence or
;

{h)

is

double or multifarious,

on the ground that, as framed,
defence.

it

prejudices

him

in

his

656
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Upon an

Sec. 34 (2)

under subsection (1), where the
ends of justice so require, it may
order that a count be amended or divided into two or more
counts, and thereupon a formal commencement may be
inserted before each of the counts into which it is divided.
(2)

court

is

1979,

c. 4, s.

35,

application

satisfied that the

34.

—

(1) Jhe court may, at any stage of the proceeding,
the information or certificate as may be necessary if it
appears that the information or certificate,

amend

{a)

fails to state

or states defectively anything that

is

requisite to charge the offence;

(b)

does not negative
negatived or

an

exception

that

should

be

;

(c)

Idem

chargreand
evidence

in

any way defective

in substance or in form.

trial, amend the information
be necessary if the matters to be
alleged in the proposed amendment are disclosed by the
evidence taken at the trial.
(2)

or

blifween^^

is

The court may, during the

certificate

as

may

(3) A variance between the information or certificate and
the evidence taken on the trial is not material with respect
to,
^

{a)

the time when the offence is alleged to have been
committed, if it is proved that the information was
laid or certificate issued within the prescribed period

of limitation; or

{b)

the place where the subject-matter of the proceedis alleged to have arisen, except in an issue as
to the jurisdiction of the court.
ings

considera-

amendment

(4) The court shall, in considering whether
amendment should be made, consider,

or

not

an

(a)

the evidence taken on the

{b)

the circumstances of the case;

(c)

whether the defendant has been misled or prejudiced
in his defence by a variance, error or omission and

trial, if

any;

;

(d)

whether, having regard to the merits of the case,
the proposed amendment can be made without
injustice being done.

PROVINCIAL OFFENCES

Sec. 40 (2)

The question whether an order

(5)

.f

.

mation or

certificate

to

1111
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amend an

should be granted or refused

infor- Amendment,
question
is a of law

question of law.
(6) An order to amend an information or certificate shall ^^•*o"«be endorsed on the information or certificate as part of the order to
record and the trial shall proceed as if the information or*™^°
certificate had been originally laid as amended.
1979, c. 4, s. 35.

36. The court may, before or during trial, if it is satisfied
that it is necessary for a fair trial, order that a particular,
further describing any matter relevant to the proceedings,
be furnished to the defendant.

1979,

c. 4, s.

Particoiars

36.

—

37. (1) An objection to an information or certificate for ^°"^ii
a defect apparent on its face shall be taken bv motion to information
or certificate
•/ir
quash the information or certificate before the defendant
has pleaded, and thereafter only by leave of the court.

i.-f

The court

(2)
,

,,,-,

1

or 36 would

quash an information or certificate Grounds
.-.j-^^ for quashing
,
or particulars under section" 34, 35

shall not

amendment

unless an

fail to satisfy

-1

the ends of justice.

1979,

38. WTiere the information or certificate
and an adjournment

particulars are ordered

a result thereof, the court

may make an

61 for costs resulting from the adjournment.

—

is
is

c. 4, s.

37.

amended or ^mentoent
necessary as or particulars

order under section
1979,

c. 4, s.

38.

Jo^^der
39. (1)
The court may,
J' before trial, where it is satisfied of counts or
\
that the ends of justice so require, direct that separate defendants
counts, informations or certificates be tried together or that
persons who are charged separately be tried together.
'

or during the trial, where it is ^fj^**
that the ends of justice so require, direct that
separate counts, informations or certificates be tried separately
or that j)ersons who are charged jointly or being tried
together be tried separately.
1979, c. 4, s. 39.
(2)

The court may, before

satisfied

—
,..,.;

able iMo^ce of
subpoena
»
to give matenal evidence in a proceeding under this Act,
the justice may issue a subpoena requiring the person to
attend to give evidence and bring with him any writings
or things referred to in the subpoena.

40.

(1)

Where a

justice

is

satisfied that a person
,.

\

,

is

•

(2) A subpoena shall be served and the service shall be
proved in the same manner as a summons under section 27.

service

658
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('^^ ^ person who is served with a subpoena shall attend at
the time and place stated in the subpoena to give evidence
and, if required by the subpoena, shall bring with him any
writing or other thing that he has in his possession or under
his control relating to the subject-matter of the proceedings.

^ person who is served with a subpoena shall remain
attendance during the hearing and the hearing as resumed
after adjournment from time to time unless he is excused
from attendance by the presiding justice.
1979, c. 4, s. 40.
(4)

in

41.

—

(1)

Where a judge

oath, that a person

is

is

satisfied

upon evidence under

able to give material evidence that

is

necessary in a proceeding under this Act and,
(a)

{b)

will

not attend

if

a subpoena

(2)

served or
;

attempts to serve a subpoena have been made and
have failed because he is evading service,

the judge may issue a warrant
the arrest of the person.
Idem

is

in

the prescribed form for

Where a person who has been served with a subpoena

to attend to give evidence in a proceeding does not attend

or remain in attendance, the court

may,

if it is

(a)

that the subpoena has been served

(b)

that the person
is necessary,

is

;

established,

and

able to give material evidence that

issue or cause to be issued a warrant in the prescribed

form

for the arrest of the person.
Bringing
before
justice

(3)

The

police officer

issued under subsection

who
(1)

arrests a person under a warrant

or

(2)

shall

immediately take the

person before a justice.

Release on
recogniz-

ance

Bringing
before

judge

(4) Unless the justice is satisfied that it is necessary to
detain a person in custody to ensure his attendance to give
evidence, the justice shall order the person released upon
condition that he enter into a recognizance in such amount
and with such sureties, if any, as are reasonably necessary to
ensure his attendance.

Where a proceeding under subsection (4) is before a
justice of the peace and the person is not released, the
(5)

justice of the peace shall cause the person to be brought
before a judge within two days of his decision.

PROVINCIAL OFFENCES

Sec. 42 (1)
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Detention
(6) Where the judge is satisfied that it is necessary to
detain the person in custody to ensure his attendance to give
evidence, the judge may order that the person be detained
in custody to testify at the trial or to have his evidence taken
by a commissioner under an order made under subsection (11).

Where

the judge does not make an order under sub- fi^^o^^-^
he shall order that the person be released upon ance
condition that he enter into a recognizance in such amount
and with such sureties, if any, as are reasonably necessary to
ensure his attendance.
(7)

section

(6),

(8) A person who is ordered to be detained in custody f^p^^^
under subsection (6) or is not released in fact under sub- ment
section (7) shall not be detained in custody for a period longer
than ten days.
(9) A judge, or the justice presiding at a trial, may at any ^he^^o
time order the release of a person
in custody under this longer
r
required
section where he is satisfied that the detention is no longer
-^

justified.

(10) Where a person who is bound by a recognizance to
attend to give evidence in any proceeding does not attend
or remain in attendance, the court before which the person
is bound to attend may issue a warrant in the prescribed
form for the arrest of that person and,

where he

(a)

recogni*-

brought directly before the court, suband (7) apply; and

is

sections (6)

where he

(jb)

^^ho?

subsections

is

not brought directly before the court,

(3) to (7)

apply.

(11) A judge or the justice presiding at the trial may order ^^^^^0°°
that the evidence of a person held in custody under this witness in
custody
1
A 4
x.
x^
section be taken by a commissioner under section 44, which
appHes thereto in the same manner as to a witness who is
•

unable to attend by reason of

—

•

•

illness.

1979,

c.

4,

s.

41.

42. (1) Where a person whose attendance is required in gj^^'^^
a court to stand trial or to give evidence is confined in a a prison
to attend
/•
,
1
j.\.
-J
J
pnson, and a judge is satisfied, upon evidence under oath
orally or by affidavit, that his attendance is necessary to
satisfy the ends of justice, the judge may issue an order in
the prescribed form that the person be brought before the
court before which his attendance is required, from day to
•

day, as

may

be necessary.
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An order under sub.section (1)
who has custody of the

(2)

person

Sec. 42 (2)

shall be addressed to the
prisoner and on receipt

thereof that person shall,
deliver the prisoner to the police officer or other

(a)

person

An

(3)

in

returned to

attend

Proof of
failure to

attend

named

in the

order to receive him

made under subsection (1)
which the person shall be kept
the prison from which he is brought.

order

manner

Penalty for
failure to

is

;

or

bring the prisoner before the court upon payment
of his reasonable charges in respect thereof.

{b)

^^^^

who

shall
in

direct

the

custody and

1979,

c. 4, s.

42.

—

43. (1) Every person who, being required by law to
attend or remain in attendance at a hearing, fails without
lawful excuse to attend or remain in attendance accordingly
is guilty of an offence and on conviction is liable to a fine of
not more than $1,000, or to imprisonment for a term of not
more than thirty days, or to both.
(2) In a proceeding under subsection (1), a certificate of
the clerk or a justice of the court before which the defendant is alleged to have failed to attend stating that the

defendant

failed

prima facie proof

to

attend

is

admissible

in

evidence

as

of the fact without proof of the signature

or office of the person appearing to have signed the certifi1979,

cate.
Order for
evidence

by
commission

44.

—

commission

s.

43.

Upon

the application of the defendant or prosecuduring trial, the court may by order appoint
a commissioner to take the evidence of a witness who is out
of Ontario or is not hkely to be able to attend the trial by
reason of illness or physical disability or for some other
tor,

(1)

a judge

good and
Admission

4,

c.

(2)

or,

sufficient cause.

Evidence taken by a commissioner appointed under

subsection

(1)

may

be read

in

evidence

in the

proceeding

if,

evidence
(a)

it

is

proved by oral evidence or by affidavit that
is unable to attend for a reason set out

the witness

in subsection (1);
(6)

the

transcript

of

the

evidence

commissioner by or before
been taken; and
[c)

whom

is
it

signed by the
purports to have

that
is proved to the satisfaction of the court
reasonable notice of the time and place for taking
the evidence was given to the other party, and the
party had full opportunity to cross-examine the
it

witness.

Sec. 45 (3) (a)

provincial offences

An

order under subsection (1) may make provision
the defendant to be present or represented by
counsel or agent when the evidence is taken, but failure of
the defendant to be present or to be represented by counsel
or agent in accordance with the order does not prevent the
(3)
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of^accused*

to enable

reading of the evidence in the proceedings if the evidence
has otherwise been taken in accordance with the order and

with

this section.

Except as otherwise provided by this section or by
the practice and procedure in connection with
the appointment of commissioners under this section, the
taking of evidence by commissioners, the certifying and
return thereof, and the use of the evidence in the proceedings
shall, as far as possible, be the same as those that govern
like matters in civil proceedings in the Supreme Court.
1979,
(4)

the rules,

c. 4, s.

Application

m civii
C&868

44.

—

45. (1) Where at any time before a defendant
,
1,
tenced a court has reason to believe, based on,

is

sen-7^**°f,

'

^

-1

issue as to
capacity to

conduct
defence

(a)

the evidence of a legally qualified medical practitioner or, with the consent of the parties, a written

report of a legally qualified medical practitioner;
or
(b)

the conduct of the defendant in the courtroom,

that the defendant suffers from mental disorder, the court

may,
(c)

where the justice presiding is a judge, by order
suspend the proceedings and direct the trial of the
issue as to whether the defendant is, because of
mental disorder, unable to conduct his defence or
;

(d)

where the justice presiding is a justice of the peace,
matter to a judge who may make an order

refer the

referred to in clause

(c).

(2) For the purposes of subsection (1), the court may order Examination
the defendant to attend to be examined under subsection (5).

(3)

The

trial of

the issue shall be presided over

by a judge

and,
{a)

where he finds that the defendant is, because of
mental disorder, unable to conduct his defence,
he shall order that further proceeding on the charge
be suspended;

Finding
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(b)

Application
for

rehearlntf
as to

capacity

Order for
examination
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(.3)

ib)

where he finds that the defendant is able to conduct his defence, he shall order that the suspended
proceeding be continued.

(4) At any time within one year after an order is made
under subsection (3), either party nia\ upon seven days notice
to the other, apply to a judge to rehear the trial of the issue
and where upon the rehearing the judge finds that the
defendant is able to conduct his defence, he may order that
the suspended proceeding be continued.
,

(5)

F^or the

purposes of subsection

ing under subsection

(.3)

or

(4),

(I)

or a hearing or rehear-

the court or judge

may

order

the defendant to attend at such place or before such person

and at or within such time as are specified in the order and
submit to an examination for the purpose of determining
whether the defendant is, because of mental disorder,
unable to conduct his defence.

Idem

(6) Where the defendant fails or refuses to comply with an
order under subsection (5) without reasonable excuse or where
the person conducting the examination satisfies a judge
that it is necessary to do so, the judge may by warrant direct
that the defendant be taken into such custody as is necessary
for the purpose of the examination and in any event for
not longer than seven days and, where it is necessary to
detain the defendant in a place, the place shall be. where

practicable, a psychiatric facility.

Limitation
on
suspension
of
proceedinf?

(7) Where an order is made under subsection (3) and one
year has elapsed and no further order is made under subsection (4), no further proceeding shall be taken in respect of
the charge or any other charge arising out of the same cir-

cumstance.
Taking of
plea

1979,

c.

4,

s.

45.

46. (1) After being informed of the substance of the
information or certificate, the defendant shall be asked
whether he pleads guilt v or not guilty of the offence charged
therein.

Conviction

on plea of
guilty

Refusal
to plead

the defendant pleads
(2) Where
r
accept the plea and convict him.
^

'

guiltv.
c<

the

court

may

.

(v^)
Where the defendant refuses to plead or does not
answer directly, the court shall enter a plea of not guilty.

Sec. 49 (1)
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(4) Where the defendant pleads not guilty of the offence
charged but guilty of any other offence, whether or not it
is an included offence, the court may, with the consent of
the prosecutor, accept such plea of guilty and accordingly
amend the information or substitute the offence to which
1979, c. 4, s. 46.
the defendant pleads guilty.

^uifty^to

another

—

47. (1) Subject to section 6, where the defendant pleads 1^*0?°
notgmiity
not guilty, the court shall hold the trial.

The defendant

(2)

is

entitled to

make

his full

(3) The prosecutor or defendant, as the case
examine and cross-examine witnesses.

answer and

may

be.

may

^ifend

fxfmine
witnesses

(4) The court may receive and act upon any facts agreed ^^®*^
upon by the defendant and prosecutor without proof or

evidence.

(5) Notwithstanding section 8 of the Evidence Act, the defendant is not a compellable witness for the prosecution.
1979, c. 4,
S.

Defendant
compellable

R.S.O. 1980,

47.

c.

145

—

48. (1) The court may receive and consider evidence f^^®°^
taken before the same justice on a different charge against another
the same defendant, with the consent of the parties.

\\Tiere

(2)

facie

a certificate as to the content of an

official

^^^emfe

by any Act, made admissible in evidence as prima
proof, the court may, for the purpose of deciding

record

is,

whether the defendant is the person referred to in the
receive and base its decision upon information
it considers credible or trustworthy in the circumstances of
certificate,

each case.

(3) The burden of proving that an authorization, exception, p^^n""*^
exemption or qualification prescribed by law operates in favour exception,
of the defendant is on the defendant, and the prosecutor is
not required, except by way of rebuttal, to prove that the
authorization, exception, exemption or qualification does not
operate in favour of the defendant, whether or not it is set

out in the infprmation.

is

—

c. 4, s.

48.

(1) The court may order that an exhibit be kept
such custody and place as, in the opinion of the court,
appropriate for its preservation.

40.
in

1979,

Exhibits
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Where any thing

(2)

may

the clerk

is filed

Sec. 49 (2)

as an exhibit in a proceeding,

release the exhibit

upon the consent

of the
the absence of
consent, may return the exhibit to the party tendering it after
the disposition of any appeal in the proceeding or, where an
appeal is not taken, after the expiration of the time for
appeal.
1979, c. 4, s. 49.

parties

Adjourn-

ments

any time

at

after

the

trial

or,

in

—

The court may, from time to time, adjourn a
hearing but, where the defendant is in custody, an
adjournment shall not be for a period longer than eight days
without the consent of the defendant.
50.

(1)

trial or.

Gumption

b^^efendant

(^) ^ *"^^ ^^ hearing that is adjourned for a period may
be resumed before the expiration of the period with the
1979, c. 4, s. SO.
consent of the defendant and the prosecutor.

^^

*

—

^^^

^

defendant

may

appear and act personally or by

counsel or agent.
Appearance

(2)

A

defendant that

is

a corporation shall appear and

by counsel or agent.

corporation

act

Exclusion

(3) Xhe court may bar any person from appearing as an
agent who is not a barrister and solicitor entitled to practise
in Ontario if the court finds that the person is not competent
properly to represent or advise the person for whom he
appears as agent or does not understand and comply with the
1979, c. 4, s. 51.
duties and responsibilities of an agent.

°

**®°

Notwithstanding that a defendant appears by counsel
may order the defendant to attend personally, and, where it appears to be necessary to do so, may
1979, c. 4, s. 52.
issue a summons in the prescribed form.

^^*
attendanceof
defendant
or agent, the court

Excluding
defendant

from
bearing

53
,

and

1\)
^
,

',

The court may cause the defendant

to be

removed

-^

,

to be kept
^ out of court,
(a)

when he misconducts himself by
proceedings so that to continue
not be feasible or

interrupting the
presence would

in his

;

(b)

where, during the trial of an issue as to whether
the defendant is, because of mental disorder, unable
to conduct his defence, the court is satisfied that
failure to do so might have an adverse effect on the
mental health of the defendant.

provincial offences
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(2) The court may exclude the pubhc or any member of ^^if*^"^*^
the public from a hearing where, in the opinion of the court, hearing
it is necessary to do so,

maintenance of order

in the

courtroom

(a)

for the

(6)

to protect the reputation of a minor; or

(f )

to

remove an influence that might

affect the

testimony

of a witness.
(3) Where the court considers it necessary to do so to ^°„bn^°tion
protect the reputation of a minor, the court may make an of evidence
order prohibiting the pubhcation or broadcast of the identity

minor or of the evidence or any part of the evidence
taken at the hearing.
1979, c. 4, s. 53.

of the

—

Failure of
54. (1) Where the defendant appears
for a hearing
° and prosecutor
\^
the prosecutor, having had due notice, does not appear, the to appear
court may dismiss the charge or may adjourn the hearing to
another time upon such terms as it considers proper.
.

(2) Where the prosecutor does not appear at the time and
place appointed for the resumption of an adjourned hearing
under subsection (1), the court may dismiss the charge.

Where a hearing

adjourned under subsection (1) or
a charge is dismissed under subsection (2), the court may
make an order under section 61 for the payment of costs.
(3)

is

Where a charge

is dismissed under subsection (1) or (2),
requested by the defendant, draw up an order
of dismissal stating the grounds therefor and shall give the
defendant a certified copy of the order of dismissal which is,
without further proof, a bar to any subsequent proceedings

(4)

the court

may,

if

against the defendant in respect of the
s.

same

cause.

1979,

we™

costs

^g^f
dismissal

c. 4,

54.

—

55. (1) Where a defendant does not appear at the time
and place appointed for a hearing and it is proved by the
prosecutor, having been given a reasonable opportunity to do
so, that a summons was served, a notice of trial was given
under Part I or II, an undertaking to appear was given or a
recognizance to appear was entered into, as the case may be,
or where the defendant does not appear upon the resumption
of a hearing that has
(a)

may

been adjourned, the court,

proceed ex parte to hear and determine the
proceedings in the absence of the defendant

f^J^'^tion

666

PROVINCIAL OFFENCES

Chap. 400

may, where the defendant does not appear

(c)

to the

summons

hearing
Where
convicted

.SS (1) ib)

may, if it thinks fit, adjourn the hearing and issue
a summons to appear or issue a warrant in the prescribed form for the arrest of the defendant; or

(b)

ex parte

Sec.

is

in response

or warrant on the date to which the

adjourned, proceed under clause

{a) or (6).

(2) Where, the court proceeds under clause (1) (a), no proceeding arising out of the failure of the defendant to appear at the time
and place appointed for the hearing or for the resumption of the

hearing shall be instituted or if instituted shall be proceeded with,
except with the consent of the Attorney General or his
agent.

Included

1979,

56. Where

offences

the defendant

c. 4, s.

55.

the offence as charged includes another offence,

may

be convicted of an offence so included that is
proved, notwithstanding that the whole offence charged is not
proved.
1979, c. 4, s. 56, revised.

Sentencing
Pre-sentence
report

—

(1) Where a defendant is convicted of an offence
proceeding commenced by information, the court may
direct a probation officer to prepare and file with the court
a report in writing relating to the defendant for the purpose
of assisting the court in imposing sentence.

57.

in a

Service

Where a

report is filed with the court under subthe clerk of the court shall cause a copy of the
report to be provided to the defendant or his counsel or
agent and to the prosecutor.
1979, c. 4, s. 57.
(2)

section

Submissions
as to

sentence

58.

(1),

—

(1)

Where a defendant who appears

offence, the court shall give the prosecutor

is

convicted of an

and the counsel

opportunity to make submissions as to sentence and, where the defendant has no
counsel or agent, the court shall ask him if he has anything to
say before sentence is passed upon him.
or agent for the defendant an

Omission
to

comply

(2)

The omission

to

comply with subsection

(1)

does not

affect the validity of the proceeding.

Inquiries

by court

(3)

court

Where a defendant is convicted of an offence, the
may make such inquiries, on oath or otherwise, of

and concerning the defendant as it considers desirable, including his economic circumstances, but the defendant shall
not be compelled to answer.

PROVINCIAL OFFENCES
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(4) A certificate setting out with reasonable particularity
the finding of guilt or acquittal or conviction and sentence
in Canada of a person signed by,

who made
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(a)

the person

(b)

the clerk of the court in which the adjudication wcis

^^°^
conviction

the adjudication; or

made,

upon the court being satisfied that the defendant is the
person referred to in the certificate, admissible in evidence
and is prima facie proof of the facts stated therein without
proof of the signature or the official character of the p)erson
appearing to have signed the certificate.
1979, c. 4, s. 58.
is,

59. In determining the sentence to be imposed on a ^^ustody'
person convicted of an offence, the justice may take into account considered
any time spent in custody by the person as a result of the
1979,

offence.

60.

—

(1)

No

penalty unless

c. 4, s.

59.

penalty prescribed for an offence is a minimum ^j.°^*^°°
minimum
is specifically declared to be a minimum.

it

(2) Notwithstanding that the provision that creates the ^-^t.
penalty for an offence prescribes a minimum fine, where in minimum
the opinion of the court exceptional circumstances exist so
that to impose the minimum fine would be unduly oppressive
or otherwise not in the interests of justice, the court may
impose a fine that is less than the minimum or suspend the

sentence.

Where a minimum penalty

(3)

is

prescribed for an offence

i^JSrison-

and the minimum penalty includes imprisonment, the court ment
may, notwithstanding the prescribed penalty, impose a fine
of not more than $2,000 in lieu of imprisonment.
1979, c. 4,
s.

60.

61

.

—

(1)

Upon

the court an
regulations.

conviction, the defendant

amount by way

is

of costs that

liable to
is

fixed

pay to
by the

The court may, in its discretion, order costs towards
and expenses reasonably incurred by or on behalf of
witnesses in amounts not exceeding the maximum fixed by
(2)

fees

the regulations, to be paid,
(a)

to the court or prosecutor

[h)

to the defendant

by the defendant or
;

by the person who laid the information or issued the certificate, as the case may be,

^^^n
conviction

coets
witnesses
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but

Sec. 61 (2)

where the proceeding is commenced by means of
such costs shall not exceed $100.

certificate, the total of

coBtB

Costs payable under this section shall be deemed to be a fine

(3)

payment.

asaflne

for the purpose of enforcing

Oeneral
penalty

62. Except where otherwise expressly provided by law, every
person who is convicted of an offence is liable to a fine of not more
than $2,000.
1979, c. 4, s. 62 (1), revised.

Minute of

63. Where a court convicts a defendant or dismisses a
charge, a minute of the dismissal or conviction and sentence
shall be made by the court, and, upon request by the

conviction

1979,

c. 4, s.

61.

defendant or the prosecutor or by the Attorney General or
his agent, the court shall cause a copy thereof certified by
the clerk of the court to be delivered to the person making
the request.

Time when

64.

Imprison-

ment

—

(1)

1979,

c. 4, s.

The term

of

63.

imprisonment imposed by sentence

unless otherwise directed in the sentence,

shall,

starts

commence

on the day on which the convicted person is taken into
custody thereunder, but no time during which the convicted
person is imprisoned or out on bail before sentence shall be
reckoned as part of the term of imprisonment to which he is
sentenced.

Idem

(2) Where the court imposes imprisonment, the court may
order custody to commence on a day not later than thirty
1979, c. 4, s. 64.
days after the day of sentencing.

Sentences
consecutive

65. Where a person

is

subject to

more than one term

shall be served
consecutively except in so far as the court has ordered a term
to be served concurrently with any other term of imprisonment.
1979, c. 4, s. 65.

of

Authority
of warrant

imprisonment at the same time, the terms

66.

—

(a)

(1)

A

warrant of committal

is

sufficient authority,

conveyance of the prisoner in custody for the
purpose of committal under the warrant and
for the

;

(b)

and detention of the prisoner by
keepers of prisons in accordance with the terms of
the warrant.

for the reception
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A person to whom a warrant of committal is directed
convey the prisoner to the correctional institution named

o°pritoner*

in the warrant.
(3) A sentence of imprisonment shall be served in accord- |^j^®to
ance with the enactments and rules that govern the ini2lyt°tion

stitution to

67.

—

(1)

which the prisoner

A

fine

is

sentenced.

1979,

becomes due and payable

c. 4, s.

fifteen

66.

days^^en^^

after its imposition.

the court imposes a fine, the court shall ask the ^^°g|.o° o^
defendant if he wishes an extension of the time for nay-r^yment
^
of a fine
_
,
,
ment of the fine.
(2)

Where

•'

(3) Where the defendant requests an extension of the
time for payment of the fine, the court may make such
inquiries, on oath or otherwise, of and concerning the
defendant as the court considers desirable, but the defendant
shall not be compelled to answer.

inquiries

Unless the court finds that the request for extension
is not made in good faith or that the extension would
likely be used to evade payment, the court shall extend the
time for payment by ordering periodic payments or other-

G^°^i°»jjOf

(4)

of time

wise.

the absence of the de- Notice
fendant, the clerk of the court shall give the defendant ponpc^^^
m absentia
/•!/1
notice of the fine and its due date and of his right to apply
for an extension of the time for payment under subsection (6).
(5)

Where

a fine

is

imposed

in

11

(6)

The defendant may,

iri-i

at

any time by apphcation infp^^yon

the prescribed form filed in the office of the court, request ^in ^0^^^^^.^^^
extension or further extension of time for payment of a
fine and the application shall be determined by a justice

and the

justice has the

same powers

in respect of the

cation as the court has under subsections

(3)

and

(4).

apph1979,

c. 4, s. 67.

68. The Lieutenant Governor in Council may make regula- ^^r^ °°
program to permit the payment of fines credits for
by means of credits for work p)erformed, and, for the purpose
and without restricting the generality of the foregoing may,

tions estabUshing a
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(a)

prescribe classes of work and the conditions under
which they are to be performed

(b)

prescribe a system of credits;

(c)

provide for any matter necessary for the effective
administration of the program,

and any regulation may
Ontario.
civil

enforcement
of fines

Sec. 68 ia)

69.

1979,

—

(1)

limit

When

clerk of the court

the

may

its

application to any part or parts of

68.

c. 4, s.

payment

of a fine

complete a

is

default, the

in

certificate in the prescribed

form as to the imposition of the

fine and the amount remainthe certificate in a court of competent
jurisdiction and upon filing, the certificate shall be deemed
to be an order or judgment of that court for the purposes of

ing unpaid and

file

enforcement.
Limitation

(2)

A

certificate shall not be filed

two years
Certificate of

discharge

Default

under subsection (1) after
which it is issued.

after the default in respect of

(3) Where a certificate has been filed under subsection (1)
and the fine is fully paid, the clerk shall file a certificate of
payment upon which the certificate of default is discharged
and, where a writ of execution has been filed with the sheriff,
the clerk shall file a certificate of payment with the sheriff,
upon which the writ is cancelled. 1979, c. 4, s. 69.

70.

—

(1)

The payment of a fine is
is due and unpaid for

part of the fine
Order on
default

(2)

Where a

justice

is

satisfied that

in

default

fifteen

payment

when any

days or more.
of a fine

is

in

default, the justice,
{a)

shall order that any permit, licence, registration
or privilege in respect of which a suspension is
authorized by or under any Act for non-payment of

the fine be suspended, not renewed or not issued
is paid; and

until the fine

{b)

may
civil

direct the clerk of the court to proceed with

enforcement under section 69.

(3) A justice may issue a warrant in the prescribed form
ment for
non-payment for the Committal of the defendant where,

Imprisonof fine

(fl)

an order or direction under clause (2) (a) has not resulted
in payment within a time that is reasonable in the circumstances;

PROVINCIAL OFFENCES
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reasonable methods of collecting the
have been tried and failed or, in the opinion of
the justice, would not hkely result in payment withother

all

fine

time in the circumstances; and

in a reasonable

(c)

the defendant has been given fifteen days notice of
the intent to issue a warrant and has had an
opportunity to be heard.

In exceptional circumstances where, in the opinion of

(4)

•

1

r-

1

.

.

,

,

the court imposing the fine, to proceed under subsection

would defeat the ends of
(a)

(6)

Provision on
conviction

may,

default

order that no warrant of committal be issued under
subsection (3); or

order imprisonment in default of payment of the
fine and that no extension of time for payment be
granted.

Imprisonment under a warrant issued under subsection ^"^^'q.
be for three days, plus one day for each $25 or ment

(5)
(3)

justice, the court

/

(3) for imprison-

or

(4) shall

part thereof that

is

in default, subject to

a

maximum

period

of.
(a)

ninety days; or

(6)

half of the

maximum

imprisonment,

if

any, provided

for the offence,

whichever

is

the greater.

(6) Any payment made after a warrant is issued under
subsection (3) or (4) shall reduce the term by the number of
days that is in the same proportion to the number of days
in the term as the amount paid bears to the amount in default and

no amount offered
unless

it is

in part

payment

of a fine shall be accepted

sufficient to secure reduction of sentence of

a multiple thereof.

1979,

c. 4, s.

Effect of

one day, or

70, revised.

7 1 . Where an Act provides that a fine
subject to the performance of a condition,

may

be suspended

(a)

the period of susjjension shall be fixed by the court
and shall be for not more than one year;

(6)

the court shall provide in its order of suspension
the method of proving the performance of the
condition

ofQ^'Jfn""
conditions

6T2b

.
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(c)

PROVINCIAL OFFENCES

the suspension

{d)

Probation

in addition to

is

any other power
and

ScC. 71

and not

in

(c)

heu of

of the court in respect of the fine;

the fine is not in default until fifteen days have
elapsed after notice that the period of suspension
has expired is given to the defendant.
1979, c. 4, s. 7 1

—

(1) Where a defendant is convicted of an offence
proceeding commenced by information, the court may,
having regard to the age, character and background of the
defendant, the nature of the offence and the circumstances
surrounding its commission,

72.

in a

{a)

{b)

suspend the passing of sentence and direct that the
defendant comply with the conditions prescribed
in a probation order;
in

addition to fining the defendant or sentencing

him to imprisonment, whether in default of payment of a fine or otherwise, direct that the defendant
comply with the conditions prescribed in a probation
order; or

?ond?tioM
of order

(^)

where

(c)

it imposes a sentence of imprisonment on the
defendant, whether in default of payment of a fine
or otherwise, that does not exceed ninety days,
order that the sentence be served intermittently at
such times as are specified in the order and direct
that the defendant, at all times when he is not in
confinement pursuant to such order, comply with
the conditions prescribed in a probation order.

^

probation order shall be deemed to contain the

conditions that,
(fl)

commit the same or any related
any offence under a statute
of Canada or Ontario or any other province of
Canada that is punishable by imprisonment;
the defendant not

or similar offence, or

{b)

the defendant appear before the court as and
required; and

(c)

the defendant notify the court of

when

any change

in

his address.
Conditions

Imposed
by court

(3) In addition to the conditiofls set out in subsection (2),
'
,
.•
,
n
ia prothe court may prescribe the following conditions
bation order.
<•

•

•

m
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the defendant satisfy any compensation or
is required or authorized by an Act

that

(a)
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restitution that

with the consent of the defendant and where the
conviction is of an offence that is punishable by
imprisonment, that the defendant perform a community service as set out in the order;

(6)

where the conviction

(c)

of

is

an offence punishable

by imprisonment, such other conditions relating to
the circumstances of the offence and of the defendant
that contributed to the commission of the offence
as the court considers appropriate to prevent
similar unlawful conduct or to contribute to the
rehabilitation of the defendant; or

where considered necessary for the purpose of implementing the conditions of the probation order,

{d)

that the defendant report to a responsible person
designated by the court and, in addition, where
the circumstances warrant it, that the defendant be
under the supervision of the person to whom he is
required to report.
(4) A probation order shall be in the prescribed form and 0,^°*^
the court that makes the order shall specify therein the
period for which it is to remain in force, which shall not
be for more than two years from the date when the order
takes effect.

(5) Where the court makes a probation order, it shall
cause a copy of the order and a copy of section 75 to be given
to the defendant.

The Lieutenant Governor

(6)

lations governing restitution,

in

may make

regu- ^^iiaMons

compensation and community

service orders, including their terms
s.

Council

and

conditions.

N^'Jce of

1979,

^^SJi^^*'^

c. 4, orders

72.

73.

—

(1)

A

probation order comes into force,

^^m°^*^
force

(a)

on the date on which the order

(b)

where

the

defendant

is

is

made

;

or

sentenced to imprisonto be served inter-

ment other than a sentence
mittently, upon the expiration

of that sentence.

Subject to section 75, where a defendant who is bound ^1°^^°*"°°
is convicted of an offence or is imprisoned in default of payment of a fine, the order continues
(2)

by a probation order
in

force except in so far as the sentence or

imprisonment
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renders it impossible for the defendant to comply for the time
being with the order.
1979, c. 4, s. 73.
°'

probation
order

at any time upon the application
defendant or prosecutor with notice to the other,
after a hearing or, with the consent of the parties, without a
'^'**

^^^ court may,

of the

hearing.

(a)

make any changes

in or additions to the conditions
prescribed in the order that in the opinion of the
court are rendered desirable by a change in cir-

cumstances

(6)

;

the defendant, either absolutely or upon
such terms or for such period as the court considers
desirable, of compliance with any condition described
relieve

in

any of the clauses in subsection

72 (3) that

is

prescribed

in the order; or

(c)

terminate

the

order

or

which the probation order

decrease
is

to

the

remain

period

for

in force,

and the court

shall thereupon endorse the probation order
accordingly and, if it changes or adds to the conditions
prescribed in the order, inform the defendant of its action
and give him a copy of the order so endorsed. 1979, c. 4, s. 74.

Breach of
probation
order

75. Where a defendant who is bound by a probation
order is convicted of an offence constituting a breach of
condition of the order and,
{a)

(6)

(c)

the time within which he may app)eal or apply for
leave to appeal against that conviction has expired
and he has not taken an appeal or applied for
leave to appeal;

he has taken an appeal or applied for leave to appeal
against the conviction and the appeal or application
for leave has been dismissed or abandoned; or
he has given written notice to the court that convicted him that he elects not to appeal.

or where the defendant otherwise wilfully fails or refuses
to comply with the order, he is guilty of an offence and

upon conviction the court may,

PROVINCIAL OFFENCES
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not more than $1,000 or imprisonterm of not more than thirty days, or
both, and in heu of or in addition to the penalty,
continue the probation order with such changes or
additions and for such extended term, not exceeding
an additional year, as the court considers reason-

impose a

{d)

ment

fine of

for a

able; or

where the justice presiding is the justice who made
the original order, in lieu of imposing the penalty
under clause (d), revoke the probation order and
impose the sentence the passing of which was suspended

(e)

upon the making of the probation

order.

1979,

c. 4,

75.

s.

PART V
GENERAL PROVISIONS

—

76. (1) Proceedings shall not be commenced after the Limitation
expiration of any hmitation period prescribed for the offence
or, where no limitation period is prescribed, after six months
after the date on which the offence was, or is alleged to have
been, committed.

A

limitation period

may be

consent of the defendant.

1979,

(2)

77.

—

(1)

Every person

is

extended by a justice with the
c. 4, s.

76.

a party to an offence who,

(a)

actually commits

(b)

does or omits to do anything for the purpose of
aiding any person to commit it; or

(c)

abets any person in committing

Where two

Extension

off^ce^'°

it,

it.

more persons form an intention inp^]^°°
an unlawful purpose and to assist each
other therein and any one of them, in carrying out the common purpose, commits an offence, each of them who knew or
ought to have known that the commission of the offence
would be a probable consequence of carrying out the common
(2)

common

purpose

or

to carry out

is

—

a party to the offence.

1979,

c. 4, s.

77.

78. (1) Where a person counsels or procures another
person to be a party to an offence and that other person
afterwards a party to the offence, the person who
is
counselled or procured is a party to the offence, notwithstanding that the offence was committed in a way different
from that which was counselled or procured.

*^°'^°®®i^^°»
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Idem

or procures another person
a party to every offence that
the other commits in consequence of the counselhng or procuring that the person who counselled or procured knew or
ought to have known was likely to be committed in consequence of the counselling or procuring.
1979, c. 4, s. 78.

Every person who counsels

(2)

to be a party to an offence

Computation

is

79^ In the absence of other evidence, or by way of corroboration of other evidence, a justice may infer the age
of a person from his appearance.

Common
law
defences

Sec. 78 (2)

1979,

c. 4, s.

79.

80. Every rule and principle of the common law that
renders any circumstance a justification or excuse for an
act or a defence to a charge continues in force and applies
in respect of offences, except in so far as they are altered
by or inconsistent with this or any other Act. 1979, c. 4, s. 80.

* ^ Ignorance of the law by a person who commits an offence
1979, c. 4, s. 81.
not an excuse for committing the offence.
*

o? the^iaw
is

Counsel or
agent

82.
s.

Recording of
evidence

A defendant may act by his counsel or agent.

1979,

c. 4,

82.

83.

—

(1)

Proceedings in which evidence

is

taken shall be

recorded.
Evidence
under oatb

(2)

Evidence under this Act shall be taken under oath, except as

otherwise provided by law.
Interpreters

1979,

c. 4, s.

83.

—

§4^ (1) A justice may authorize a person to act as interpreter in a proceeding before him where the person swears the
prescribed oath and, in the opinion of the justice, is competent.

Idem

A judge may authorize a person to act as interpreter
proceedings under this Act where he swears the prescribed
oath and, in the opinion of the judge is competent and
(2)

in

likely to
Extension
of time

be readily available.

85. Any time
made thereunder

1979,

c. 4, s.

84.

prescribed by this Act or the regulations
by the rules of the court for doing any
thing other than commencing or recommencing proceedings
may be extended by the court in which the proceeding is
or

conducted, whether or not the prescribed time has expired.
1979,
Penalty
for false

statements

c. 4, s.

85.

86. Every person who makes an assertion of fact in a
statement or entry in a document or form for use under
this Act knowing that the assertion is false is guilty of an
offence and on conviction is liable to a fine of not more than
$1,000.

1979,

c. 4, s.

86.

PROVINCIAL OFFENCES
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Except as otherwise provided by this Act or the^^^^^'^y
the court, any notice or document required or
authorized to be given or delivered under this Act or the
rules of the court is sufficiently given or delivered if delivered,
whether personally or by mail.

87.

(1)

of

rules

a notice or document that is required or i*«™
authorized to be given or dehvered to a person under this
Act is mailed to the person at his last known address appearing on the records of the court in the proceeding, there is a
rebuttable presumption that the notice or document is

Where

(2)

delivered to the person.

88. No
affected

89. Any

c. 4, s.

c. 4, s.

87.

an act or omission

for

reason

the

1979,

offence.

remedy

civil

for

1979,

that

the

act

(a)

(1)

suspended or
^^^jgg
an preserved
is

by this Act is not ^^on^ays
was taken on a non-

action authorized or required

juridical day.

—

is

omission

88.

invalid for the reason only that the action

00.

or

1979,

The

any

c. 4, s.

validity of

89.

any proceeding

is

not affected by, j^q^*^"®®

form

irregularity or defect in the substance or

of the

summons, warrant,

offence notice, parking

infraction notice, undertaking to appear or recogniz-

ance; or
{b)

any variance between the charge set out
summons, warrant, parking infraction notice,

in

the

offence

notice undertaking to appear or recognizance

and

the charge set out in the information or certificate.
(2) Where it appears to the court that the defendant
has been misled by any irregularity, defect or variance
mentioned in subsection (1), the court may adjourn the hearing
and may make such order as the court considers appropriate,
including an order under section 61 for the payment of

1979,

costs.

1

.

c. 4, s.

t^(f^^°™®°*'
irregruiarities

90.

The Lieutenant Governor

in Council

may make

regu- Regulations

lations,
(a)

prescribing any matter referred to in this Act as
prescribed by the regulations

(b)

prescribing the form of certificate as to ownership
of a motor vehicle given by the Registrar under
subsection 184 (3) of the Highway Traffic Act for the R so,
purpose of proceedings under this Act;

i98o,
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(c)

(c)

providing for the extension of times prescribed by or
under this Act or the rules in the event of a disruption in postal services

(d)

requiring the payment of fees upon the filing of
anything required or permitted to be filed under this

Act or the rules and fixing the amounts thereof, and
providing for the waiver of the payment of a fee by a
justice, or by a judge under Part VI, in such circumstances and under such conditions as are set out in
the regulations;
fixing costs

{e)

payable upon conviction and referred to

in subsection 61 (1);

the items in respect of which costs may be
awarded under subsection 61 (2) and prescribing the
maximum amounts that may be awarded in respect of

if) fixing

each item.

1979,

91.

c. 4, s.

PART

VI

APPEALS AND REVIEW

IS&®"
tation

92. In

this Part,

"counsel" when used in respect of proceedings in a
court (criminal division) includes an
agent

{a)

provincial

"court" means the court to which an appeal
may be taken under this Part

(b)

is

or
(c)

"judge" means a judge of the court to which an
appeal is or may be taken under this Part

(d)

"rules"

{e)

"sentence" includes any order or disposition consequent upon a conviction and an order as to costs.
1979,

Custody

93.

c. 4, s.

92

rules

made under

section 123;

(1).

A defendant who appeals shall,

if he is in custody, remain
but a judge may order his release upon any of the
conditions set out in subsection 134 (2).
1979, c. 4, s. 94.

appeal

in custody,

before'
appeal

accepted for

fine

means the

®'**
fine

—

^^^

^

notice of appeal by a defendant shall not be
filing if

the defendant has not paid in

imposed by the decision appealed from.

full

the

provincial offences

Sec. 99 (2) (a)
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(2) A judge may waive compliance with subsection (1) and ^^^^^°^L^
order that the apj)ellant enter into a recognizance to appear zance
on the appeal, and the recognizance shall be in such amount,
1979, c. 4, s. 95.
with or without sureties, as the judge directs.

95. The filing of a notice of appeal does not stay the conviction
unless a judge so orders.

1979,

c. 4, s.

stay

96.

—

96. (1) Where an appellant is in custody pending the ^^^^^^
hearing of the appeal and the hearing of the appeal has not appellant
commenced within thirty days from the day on which notice ^°^'"*^°<^y
of the appeal was given, the person having custody of the
apj)ellant shall apply to a judge to fix a date for the hearing
of the appeal.
receiving an application under subsection (1),
(2) Upon
the judge shall, after giving the prosecutor a reasonable
opp)ortunity to be heard, fix a date for the hearing of the
appeal and give such directions as he thinks appropriate
1979, c. 4, s. 97.
for expediting the hearing of the appeal.

97.

A person does not waive his right of appeal by reason only

that he pays the fine or complies with

conviction.

1979,

98. Where a

c. 4, s.

any order imposed upon

Wem

Payment
not waiver

98.

notice of appeal has been filed,
.

1

1

f

the clerk Transmittal
•

1

,

of material

of the appeal court shall notify the clerk of the provincial

offences court appealed from of the appeal and,

upon

receipt

of the notification, the clerk of the provincial offences court

order appealed from and transmit or
all other material in his possession or
control relevant to the proceedings to the clerk of the appeal
court to be kept with the records of the appe£il court.
1979, c. 4,

shall

transmit

the

transfer custody of

s.

99.

APPEALS UNDER PART

III

—

99. (1) Where a proceeding is commenced by information
under Part III, the defendant or the prosecutor or the
Attorney General by way of intervention may appeal from a
conviction or dismissal or from a finding as to ability,
because of mental disorder, to conduct a defence or as to

App^a^

sentence.
(2)

An
(a)

appeal under subsection

(1) shall

be,

is from the decision of a justice of
the peace, to the provincial court (criminal division)
of the county or district in which the adjudication
was made; or

where the appeal

^^^t^
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(b)

Notice of
appeal

(3)

Sec. 99 (2) (b)

where the appeal is from the decision of a provincial
judge, to the county or district court of the county
or district in which the adjudication was made.

The

appellant shall give notice of appeal in such manner
is provided by the rules.
1979, c. 4,

and within such period as
s.

Powers
of court

93.

—

100. (1) The court may, where
the interests of justice,
(a)

(6)

it

considers

order the production of any writing,
other thing relevant to the appeal;

it

to be in

exhibit

or

order any witness who would have been a compellable witness at the trial, whether or not he was
called at the trial,

(i)

to attend

and be examined before the

court,

or
(ii)

(c)

to be examined in the manner provided by
the rules before a judge of the court, or before
any officer of the court or justice of the peace
or other person appointed by the court for
the purpose

admit, as evidence, an examination that

under subclause
(d)

(e)

(b)

is

taken

(ii);

receive the evidence,

if

tendered, of any witness;

order that any question arising on the appeal that,
(i)

(ii)

involves prolonged examination of writings or
accounts, or scientific investigation, and

cannot in the opinion of the court conveniently be inquired into before the court,

be referred for inquiry and report, in the manner
provided by the rules, to a special commissioner
appointed by the court and
;

(/)

act upon the report of a commissioner who is
appointed under clause (e) in so far as the court

thinks
Right of
appellant

fit

to

do

so.

(2) In proceedings under this section, the parties or their
counsel are entitled to examine or cross-examine witnesses

Sec. 103 (1) (b)

provincial offences

(ii)

681

Chap. 400

and, in an inquiry under clause (1) (e), are entitied to be present
during the inquiry and to adduce evidence and to be
heard.
1979, c. 4, s. 100.

101.

—

An

(1)

appellant or respondent

may appear and

acti"?^*^^

personally or by counsel.

(2)

An

appellant or respondent

the decision appealed from

is

who

in custody as a result of Attendance
be present at the hearing custody

is

entitled to

of the appeal.
(3) The power of a court to impose sentence may be exercised ^2^1^*^*°^
notwithstanding that the appellant or respondent is not pre-

1979,

sent.

c. 4, s.

101, revised.

w^tten
102. An appellant or respondent may present his case on argTunent
,1
11
wntmg mstead of orally, and,1the court
appeal and his argument
shall consider any case or argument so presented.
1979, c. 4,
s.

m
•

•

1

...

1

,-

102, revised.

—

103. (1) On the hearing of an apf)eal against -a conviction or against a finding as to the ability, because of
mental disorder, to conduct a defence, the court by order,
(a)

may

allow the appeal where

it

is

of the opinion

that,

(i)

(ii)

(iii)

the finding should be set aside on the ground
that it is unreasonable or cannot be supported
by the evidence,

the judgment of the trial court should be
set aside on the ground of a wrong decision
on a question of law, or

on any ground, there was a miscarriage of
justice; or

(6)

may

dismiss the appeal where,

(i)

the court is of the opinion that the appellant,
although he was not properly convicted on a
count or part of an information, was properly
convicted on another count or part of the
information,

(ii)

the appeal is not decided in favour of the
appellant on any ground mentioned in clause
(a),

or

ap^7°°

^^^yo^

682

PROVINCIAL OFFENCES

Chap. 400
(iii)

Scc. 103 (1) (b)

(iii)

notwithstanding that the court is of the
opinion that on any ground mentioned in
subclause (a) (ii) the appeal might be decided in
favour of the appellant, it is of the opinion that no
substantial wrong or miscarriage of justice has
occurred.

Idem

(2)

Where

the court allows an appeal under clause

(1) (a), it

shall,
(a)

where the appeal
(i)

from a conviction,

is

direct a finding of acquittal to be entered,

or
(ii)

(6)

order a

(3)

may

trial

or

;

where the appeal is from a finding as to the ability,
because of mental disorder, to conduct a defence,
order a

Idem

new

Where

new

trial,

subject to section 45.

the court dismisses an appeal under clause

(1) (b), it

opinion should have been
made and affirm the sentence passed by the trial court or impose a
sentence that is warranted in law.
1979, c. 4, s. 103.

Powers
on appeal
against
acquittal

substitute the decision that in

104. Where an appeal

may by

is

its

from an acquittal, the court

order,

{a)

dismiss the appeal; or

(6)

allow the appeal, set aside the finding and,
(i)

(ii)

order a

new

or

trial,

enter a finding of guilt with respect to the
offence of which, in its opinion, the person who

has been accused of the offence should have
been found guilty, and pass a sentence that
is

Appeal
against
sentence

105.

—

(1)

warranted in law.

Where an appeal

is

1979,

c. 4, s.

taken

104, revised.

against

sentence,

the court shall consider the fitness of the sentence appealed
from and may, upon such evidence, if any, as it thinks fit
to require or receive,
(a)

(b)

by

order,

dismiss the appeal; or

vary the sentence within the limits prescribed by
law for the offence of which the defendant was
convicted.

PROVINCIAL OFFENCES
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and, in making any order under clause (b), the court mav
take into account any time spent in custody by the defendant
as a result of the offence.

A

(2)

same

judgment of a court that varies a sentence has the
and effect as if it were a sentence passed by the

force

trial court.

1979,

c. 4, s.

variance
sentence

105.

sentence
106. Where one sentence is passed upon a finding of guilt one
0° more than
r
r
on two or more counts, the sentence is good if any of the one count
1979, c. 4, s. 106.
counts would have justified the sentence.
.

,

1

•

.

—

107. (1) Judgment shall not be given in favour of an^p^ai
appellant based on any alleged defect in the substance or defect in
form of an information, certificate or process or any variance tion or
^^'^^^
between the information, certificate or process and the
evidence adduced at trial unless it is shown that objection
was taken at the trial and that, in the case of a variance, an
adjournment of the trial was refused notwithstanding that
the variance had misled the appellant.
i^em
(2) Where an appeal is based on a defect in a conviction
or an order, judgment shall not be given in favour of the
appellant, but the court shall make an order curing the

1979,

defect.

c. 4, s.

108. Where a
ferred

107.

court exercises

by sections 100

to

107,

addition, that justice requires.

it

any of the powers con- ^^<^«onai

may make any

1979,

c. 4, s.

order,

in

108.

—

100. (1) Where a court orders a new trial, it shall be New trial
held in a provincial offences court presided over by a justice
other than the justice who tried the defendant in the first
instance unless the appeal court directs that the new trial
be held before the justice who tried the defendant in the
first

instance.

(2) Where a court orders a new trial, it may make sucho^er
order for the relccise or detention of the appellant pending release,
such trial as may be made by a justice under subsection 134 (2) and
the order may be enforced in the same manner as if it had been
made by a justice under that subsection. 1979, c. 4, s. 109.

110.

—

(1)

\Vhere, because of the condition of the record ™j^j^^
any other reason, the
application of the appellant or respondent, is

of the trial in the trial court or for

court,

upon

would be better
served by hearing and determining the appeal by holding a
new trial in the court, the court may order that the appeal
of the opinion that the interests of justice
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shall be heard by way of a new trial in the court in accordance with the rules, and for this purpose this Act applies,
with necessary modifications, in the same manner as to a
proceeding in a provincial offences court.
Evidence

(2) The court may, for the purpose of hearing and determining an appeal under subsection (1), permit the evidence of
any witness taken before the trial court to be read if that
evidence has been authenticated and if,

{a)

the appellant and respondent consent;

(b)

the court is satisfied that the attendance of the
witness cannot reasonably be obtained; or

(c)

by reason

of the formal nature of the evidence or
otherwise the court is satisfied that the opposite
party will not be prejudiced,

and any evidence that is read under the authority of this
subsection has the same force and effect as if the witness
had given the evidence before the court. 1979, c. 4, s. 110.

111. The

Dismissal or

abandonment

court may, upon proof that notice of an appeal
•

,

has been given and that,
(a)

the appellant has failed to comply with any order
section 93 or 94 or with the conditions

made under

any recognizance entered into under either of
those sections or

of

;

(6)

the appeal has not been proceeded with or has been

abandoned,
order that the appeal be dismissed.

^*"

1979,

c. 4, s.

111.

—

112. (1) Where an appeal is heard and determined or is
abandoned or is dismissed for want of prosecution, the court
may make any order with respect to costs that it considers
just and reasonable.

Payment

(2)

to

Where

pay

the court orders the appellant or respondent
be paid to

costs, the order shall direct that the costs

the clerk of the trial court, to be paid by him to the person
and shall fix the period within which the

entitled to them,

costs shall be paid.
Enforce-

(3) Costs Ordered to be paid under this section by a person
other than a prosecutor acting on behalf of the Crown shall

PROVINCIAL OFFENCES
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be deemed to be a fine for the purpose of enforcing
ment.
1979, c. 4, s. 112.

its

pay-

113. An order or judgment of the appeal court shall be
implemented or enforced by the trial court and the clerk of

i^^pi®}?®^^court order

the appeal court shall send to the clerk of the trial court the
order and all writings relating thereto.
1979, c. 4, s. 113.

114.

—

A

defendant or the prosecutor or the Attorney Appeal to
of intervention may appeal from the judg- Appeal
ment of the court to the Court of Appeal, with leave of a
justice of appeal on special grounds, upon any question of
law alone or as to sentence in accordance with the rules made
(1)

General by

'

way

under section 123.
(2) No leave to appeal shall be granted under subsection (1)
unless the justice of appeal considers that in the particular

^^j^^

circumstances of the case

it is essential in the public interest
or for the due administration of justice that leave be granted.

1979,

c. 4, s.

114.

115. A defendant who appeals shall, if he is in custody, custody
remain in custody, but a judge may order his release upon appeal
any of the conditions set out in subsection 134 (2). 1979, c. 4,
s.

115.

116. Where an

application for leave to appeal

is

made, ^*°sfer

the Registrar of the Court of App)eal shall notify the clerk
of the court appealed from of the application and, upon

record

receipt of the notification, the clerk of the court shall transmit to the Registrar all the material forming the record

including any other relevant material requested
1979, c. 4, s. 116.

by a

justice

of appeal.

117.

Sections 97, 100, 101, 102, 103, 104, 105, 106, 107,
109, clause HI (6) and section 112 apply, with necessary-

108 and
modifications, to appeals to the Court of Appeal under section
114.

1979,

c. 4, s.

Application
100^109,'

^^^ *>' ^^^

117.

APPEALS UNDER PARTS

I

AND

II

—

118. (1) A defendant or the prosecutor or the Attorney Appeal
General by way of intervention is entitled to appeal an
acquittal, conviction or sentence in a proceeding commenced
by certificate under Part I or II and the appeal shall be to
the provincial court (criminal division) of the county or
district in which the adjudication was made.

A

notice of appeal shall be in the prescribed form and^PPj^^^°°
why the appeal is taken and shall be
filed with the clerk of the provincial court (criminal division)
(2)

shall state the reasons
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within fifteen days after the making of the decision appealed
from, in accordance with the rules.

heariM'

^^^

^^^

clerk shall, as soon as

and prosecutor

to the defendant

hearing of the appeal.
Conduct
of appeal

and place

of the

118.

—

(2)

An

and

effectively defined.

appeal shall be conducted by means of a review

in the provincial court

district in

Evidence

c. 4, s.

1 19.
(1) Upon an appeal, the court shall give the parties
an opportunity to be heard for the purpose of determining
the issues and may, where the circumstances warrant it,
make such inquiries as are necessary to ensure that the

issues are fully

Review

1979,

practicable, give a notice

is

of the time

(3)

(criminal division) of the county or

which the adjudication was made.

In determining a review, the court

(a)

may,

hear or rehear the recorded evidence or any part
thereof and may require any party to provide a
transcript of the evidence, or
to produce

any part

thereof, or

any further exhibit

any witness whether or not
the witness gave evidence at the trial;

(b)

receive the evidence of

(c)

require the justice presiding at the trial to report
in writing on any matter specified in the request or
;

(d)

receive

and act upon statements of agreed

admissions.

on^a'bandon-

ment

court"n'

New trial

c. 4, s.

facts or

119.

120. Where an appeal has not been proceeded with or
abandoned, the court may order that the appeal be dismissed.
1979,

appeal

1979,

c. 4, s.

120.

—

121. (1) Upon an appeal, the court may affirm, reverse
or vary the decision appealed from or where, in the opinion
of the court, it is necessary to do so to satisfy the ends of
justice, direct a new trial.
(2) Where the court directs a new trial, it shall be held in
the provincial offences court presided over by a justice other
than the justice who tried the defendant in the first instance,
but the appeal court may, with the consent of the parties to
the appeal, direct that the new trial be held before the

justice

who tried the defendant in the
who directs the new trial.

the judge

first

instance or before

Sec. 124 (2)

(3)

provincial offences

(c)

Upon an

appeal, the court

section 61 for the

payment

687

Chap. 400

order under ^°^^
on the appeal,
the order in the same

may make an

of costs incurred

and subsection (3) thereof applies to
manner as to an order of a provincial offences

court.

1979,

121.

c. 4, s.

—

122. (1) An appeal lies from the judgment of the co^of°
provincial court (criminal division) to the Court of Appeal, Appeal
with leave of a justice of appeal, on special grounds, upon
any question of law alone in accordance with the rules made

under section 123.

No

(2)

leave to appeal shall be granted under subsection

(1) ^p°"°**"

unless the justice of appeal considers that in the particular
circumstances of the case it is essential in the public interest or for the due administration of justice that leave be

granted.

just

this section, the Court of Appeal ^°^^
order with respect to costs that it considers

Upon an appeal under

(3)

may make any

and reasonable.

1979,

c. 4, s.

122.

RULES FOR APPEALS
in Council may make rules
with this or any other Act for the
conduct of and governing practices and procedures on appeals
in the provincial courts (criminal division), the county and
district courts and the Court of Appeal under this Act, and
respecting any matter arising from or incidental to such

123. The Lieutenant Governor

of court not inconsistent

appeals.

1979,

c. 4, s.

Ruiesof
appeals"^

123.

REVIEW

—

by way of originating ^P^ej^"""
order grant any rehef in in nature of
respect of matters arising under this Act that the appli- prohibition,
^^ ""^°"
cant would be entitled to in proceedings by way of an
application for an order in the nature of mandamus, prohibition or certiorari.

124.

notice,

(1)

Upon an

the High Court

application

mav by

under this section shall be
(2) Notice of an application
^f
served on,
^

'

(«)

(6)

(c)

the person whose act or omission gives rise to the
application

any person who is a party to a proceeding that
gives rise to the application; and
the Attorney General.

Notice of
application

688

PROVINCIAL OFFENCES

Chap. 400

Appeal

An

(3)

appeal

made under
Notice re
certiorari

lies

to the

this section.

Sec. 124 (3)

Court of Appeal from an order

1979,

124.

c. 4, s.

—

125. (1) A notice under section 124 in respect of an
application for relief in the nature of certiorari shall be given
at least seven days and not more than ten days before the
date fixed for the hearing of the application and the notice
be served within thirty days after the occurrence of
the act sought to be quashed.

shall

Filing

(2)

material

Where a

notice referred to in subsection (1)

is

served

on the person making the decision, order or warrant or holding the proceeding giving rise to the application, such person
shall forthwith file in the High Court for use on the application,

all

material concerning the

subject-matter of the

application.
Where
appeal
available

Substantial

wrong

Order for

immunity
from

civil

liability

(3) No application shall be made to quash a conviction,
order or ruling from which an appeal is provided by this
Act, whether subject to leave or otherwise.

(4) Qn an application
for relief in the nature of certiorari,
""
the High Court shall not grant relief unless the court finds
that a substantial wrong or miscarriage of justice has occurred,
and the court may amend or validate any decision already
made, with effect from such time and on such terms as the
court considers proper.
^

'

Where an

made
made or

quash a decision,
held by a justice on
the ground that he exceeded his jurisdiction, the High
Court may, in quashing the decision, order, warrant or proceeding, order that no civil proceeding shall be taken against
the justice or against any officer who acted under the decision,
order or warrant or in the proceeding or under any warrant
(5)

application

order, warrant or proceeding

issued to enforce

126.

Application
habeas

for

—

(1)

it.

1979,

Upon an

is

c. 4, s.

to

125.

application

by

way

of

originating

may by

order grant any relief in
respect of a matter arising under this Act that the applicant would be entitled to in proceedings by way of an application for an order in the nature of habeas corpus.
the High Court

corpus

notice,

Procedure on

Notice of an application under subsection (1) for relief
the nature of habeas corpus shall be served upon the person
having custody of the person in respect of whom the application is made and upon the Attorney General and upon the

for relief

habeas corpus

(2)

in

Sec. 130 (1)

PROVINCIAL OFFENCES

689

Chap. 400

hearing of the apphcation the presence before the High Court
whom the apphcation was made
may be dispensed with by consent, in which event the High
Court may proceed to dispose of the matter forthwith as the
justice of the case requires.
of the person in respect of

(3)

Subject to subsections

(1)

apphes to appHcations under

and

this section,

for rehef in the nature of certiorari

an apphcation under

of

the

(2),

may

Habeas Corpus Act
but an application
be brought

in aid

Application

rs.o.
'^

i980,

^'^

this section.

(4) Tht Judicial Review Procedure Act and sections 68 and 69 ^^^ '^*°'
of the Judicature Act do not apply to matters in respect of which and 223
'*° not apply
an application may be made under section 124.
(5) A court to which an application or appeal is made
under section 124 or this section may make any order with

respect to costs that
c. 4, s.

it

considers just

and reasonable.

*^°^*^

1979,

126.

PART

VII

ARREST, BAIL AND SEARCH WARRANTS
Arrest

127. In this Part,
who is in charge

"officer

a person

is

charge" means the police j^^^^ge

in

of the lock-up or other place to

officer

taken after his arrest.

1979,

c. 4, s.

which

127.

—

128. (1) A warrant for the arrest of a person shall be ff*®^^^
executed by a police officer by arresting the person against
whom the warrant is directed wherever he is found in Ontario.
(2)

for

A

police officer

whose

may

arrest without warrant a person Men»

arrest he has reasonable

believe that a warrant

is

and probable grounds to

in force in Ontario.

1979,

c. 4, s.

128.

129. Any person may arrest without warrant a person ^^out
who he has reasonable and probable grounds to believe has warrant
committed an offence and is escaping from and freshly
pursued by a police officer who has lawful authority to
arrest that person, and, where the person who makes the
arrest

is

not a police

officer, shall

arrested to a police officer.

—

1979,

forthwith deliver the person
c. 4, s.

129.

130. (1) Every police officer is, if he acts on reasonable
and probable grounds, justified in using as much force as is
necessary to do what he is required or authorized by law to do.

^^^
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Use of force
by citizen

(2)

Every person upon

assistance

is

whom

justified in using as

reasonable and probable grounds
assistance.

Immunity
from

civil

liability

1979,

c. 4, s.

officer

calls

for

force as he believes on

necessary to render such

130.

against the poHce officer making the arrest if he
believed in good faith and on reasonable and probable grounds that the person arrested was the j)erson
named in the warrant or was subject to arrest without warrant under the authority of an Act

{b)

any person

against
officer

if

had the

to assist the

poHce
officer

called

right to effect the arrest

lawfully made.

—

132.

upon

such person beheved that the police
;

or

against any person required to detain the prisoner
in custody if such person believes the arrest was

(c)

of process

is

police

131. Where a person is wrongfully arrested, whether
with or without a warrant, no action for damages shall be
brought,
(a)

Production

a

much

Sec. 130(2)

It

(1)

is

the

1979,

c. 4, s.

131.

duty of every one who executes a
it with him, where it is feasible
when requested to do so.

process or warrant to have
to do so, and to produce it
Notice of
reason for
arrest

(2) It is the duty of every one who arrests a person,
whether with or without warrant, to give notice to that person, where it is feasible to do so, of the reason for the arrest.

1979,

132.

c. 4, s.

Bail
Release
after
arrest

by
ofBcer

133.

—

or other
shall, as

Where a

(1)

power

police officer acting

under a warrant

of arrest, arrests a person, the police officer

soon as is practicable, release the person from
custody after serving him with a summons or offence notice
unless he has reasonable and probable grounds to believe
that,
(a)

necessary in the public interest for the person
having regard to all the circumstances including the need to,

it

is

to be detained,

(i)

(ii)

estabhsh the identity of the person,
secure or preserve evidence of or relating to
the offence, or

k
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prevent the continuation or repetition of the
offence or the commission of another offence;
or

{b)

(2)

the person arrested is ordinarily resident outside
Ontario and will not respond to a summons or
offence notice.

Where a defendant

subsection

(1),

charge

who

clauses

(1) (a)

is

not released from custody under

the police officer shall deliver

shall,

and

him

?®^^^r

to the officer in in charge

where in his opinion the conditions set out in
do not or no longer exist, release the defen-

{b)

dant,

(a)

(6)

upon serving him with a summons

or offence notice

upon his entering into a recognizance in the prescribed form without sureties conditioned for his
appearance

in court.

Where

the defendant is held for the reason onlv that cash ban
by nonnot ordinarily resident in Ontario and it is believed resident
that he will not respond to a summons or offence notice,
the officer in charge may, in addition to anything required
under subsection (2), require the defendant to deposit cash
or other satisfactory negotiable security in an amount not to
exceed,
(3)

he

-'

is

{a)

where the proceeding is commenced by certificate
under Part I or II, the amount of the set fine for
the offence or,

(6)

134.

if

none, $300; or

where the proceeding is commenced by information
under Part HI, $500.
1979, c. 4, s. 133.

—

Where a defendant

i°^
not released from custody
p^J»^
brought
be
under section 133, the officer in charge shall, as soon as is
practicable but in any event within twenty-four hours, bring justice
him before a justice and the justice shall, unless a plea of
guilty is taken, order that the defendant be released upon
giving his undertaking to appear unless the prosecutor having
been given an opportunity to do so shows cause why the
detention of the defendant is justified to ensure his apf)earance in court or why an order under subsection (2) is justified
for the same purpose.
(1)

,.,,-,

Subject to subsection
release of the defendant,
(2)

(1),

is

the justice

may

order theOrderfor

conditional
release
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(a)

(6)

Sec. 134 (2) (a)

upon his entering into a recognizance to appear with
such conditions as are appropriate to ensure his
appearance in court;
where the offence is one punishable by imprisonment for twelve months or more, conditional upon
his entering into a recognizance before a justice with

amount and with such conditions, if
any, as are appropriate to ensure his appearance in
court or, with the consent of the prosecutor, upon
his depositing with the justice such sum of money or
other valuable security as the order directs in an
amount not exceeding,
sureties in such

(i)

where the proceeding is commenced by certificate under Part I or II, the amount of the
set fine for the offence or,

(ii)

(c)

if

none, $300, or

where the proceeding is commenced by
formation under Part III, $1,000; or

in-

the defendant is not ordinarily resident in Ontario,
his entering into a recognizance before a justice,
with or without sureties, in such amount and with
such conditions, if any, as are appropriate to ensure
his appearance in court, and depositing with the
justice such sum of money or other valuable security
as the order directs in an amount not exceeding,
if

upon

(i)

(ii)

Idem

deten/ion

where the proceeding is commenced by certificate under Part I or II, the amount of the
set fine for the offence or if none, $300, or
where the proceeding is commenced by
formation under Part III, $1,000.

in-

(3) The justice shall not make an order under clause (2) (6) or (c)
unless the prosecutor shows cause why an order under the
immediately preceding clause should not be made.

(^)

Where

the prosecutor shows cause

why

the detention

appearance in court, the justice shall order the defendant to be
detained in custody until he is dealt with according to law.
of the defendant in custody

Reasons

(5)

The

Evidence

justified to ensure his

justice shall include in the recdrd a statement of

his reasons for his decision

hearing

is

under subsection

(1), (2)

or

(4).

In a proceeding under subsection (1), the justice may
receive and base his decision upon information he considers
(6)

PROVINCIAL OFFENCES
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credible or trustworthy in the circumstances of each case
except that the defendant shall not be examined or cross-

examined
(7)

for

A

in respect of the offence

with which he

proceeding under subsection

is

charged.

not be adjourned Adjoum-

(1) shall

more than three days without the consent of the defendant.

1979,

c. 4, s.

134.

—

135. (1) Where a defendant is not released from custody
under section 133 or 134, he shall be brought before the
court forthwith and, in

any event, within

S^*H.'*°fi^

person in

^^

eight daj^s.

(2) The justice presiding upon any appearance of the F^^er
defendant in court may, upon the application of the defendant or prosecutor, review any order made under section
134 and make such further or other order under section 134
as to him seems appropriate in the circumstances.
1979, c. 4,
s.

135.

136. A defendant or the prosecutor may appeal from, an Appeal
order or refusal to make an order under section 134 or 135
and the appeal shall be to the county or district court of the
county or district in which the adjudication was made and
shall be conducted in accordance with the rules made under
section 123.

1979,

c. 4, s.

136.

—

137. (1) A person who is released upon deposit under ofl^^nt™®"'
subsection 133 (3) or clause 134 (2) (c) may appoint the clerk of the for
appearance
I
r
court to act as his agent, in the event that he does not appear to
answer to the charge, for the purpose of entering a plea of guilty on
his behalf and authorizing the clerk to apply the amount so depos1

•

.

,

1

toward payment of the fine and costs imposed by the court
upon the conviction, and the clerk shall act as agent under this

ited

subsection without fee.

An

ofi&cer in charge or justice who takes a recognizance,
or security under section 133 or 134 shall make a
return thereof to the court where the defendant is required to
(2)

money

^^^^

appear.
(3) The clerk of the court shall, upon the conclusion of ^torns
proceedings, make a financial return to every person who soreties
deposited money or security under a recognizance and
return the surplus, if any.
1979, c. 4, s. 137.

—

138. (1) The recognizance of a person to appear in a S^^?*^°*^
proceeding binds the person and his sureties in respect of all aii
^pp®*"*"*^
appearances required in the proceeding at times and places
to which the proceeding is adjourned.
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bind8^*^°°*

(2)

^

recognizance

is

binding

in

Sec. 138 (2)

respect of appearances

is not vacated upon
the arrest, discharge or conviction of the defendant upon
^t.
i.
another charge.

which

for the offence to

enti'^f'*

other
charges

°'

principal

(^)

Liability

sureties

Application
to be
relieved

Certificate
of

arrest

due upon

is

bound

for the

amount

forfeiture.

(4) The principal and each surety to a recognizance are
bound, jointly and severally, for the amount of the recognizance due upon forfeiture for non-appearance.
1979,

138.

c. 4, s.

by surety

and

relates

^^ principal to a recognizance

of the recognizance

where

it

—

A surety to a recognizance may, by application
the court at which the defendant is required to
appear, apply to be relieved of his obligation under the
recognizance and the court shall thereupon issue a warrant
for the arrest of the defendant.
139.

(1)

in writing to

(2) When a police officer arrests the defendant under a
warrant issued under subsection (1), he shall bring the defendant before a justice under section 134 and certify the arrest
by certificate in the prescribed form and deliver the certificate

to the court.
Vacating of
recognizance

(3)
^

The

,'

,

1979,
Delivery of
defendant

by surety

1

c. 4, s.

A

40.

default

^rtiflcat^

1

1

139.

surety to a recognizance

may

discharge his obliga-

under the recognizance by delivering the defendant into
the custody of the court at which he is required to appear
at any time while it is sitting at or before the trial of the
tion

defendant.
Certificate
of

by the court under sub1.
and discharges the sureties.

receipt
^ of the certificate

section (2) vacates the recognizance

1979,

c. 4, s.

140.

—

141. (1) Where a person who is bound by recognizance
does not comply with a condition of the recognizance, a
justice having knowledge of the facts shall endorse on the
recognizance a certificate in the prescribed form setting out,

(2)

(a)

the nature of the default

(b)

the reason for the default,

(c)

whether the ends of justice have been defeated or
delayed by reason of the default; and

{d)

the

A

names and addresses

certificate that

under subsection
relates.

(1)

is

if it is

known;

of the principal

and

sureties.

has been endorsed on a recognizance
evidence of the default to which it
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(3) The clerk of the court shall transmit the endorsed
recognizance to the clerk of the county or district court of
the same county or district and, upon its receipt, the endorsed
recognizance constitutes an apphcation for the forfeiture of the
recognizance.

695
Application
forfeiture

A

judge of the county or district court shall fix a timeN^^of
for the hearing of the application by the county
or district court and the clerk of the county or district court
shall, not less than ten days before the time fixed for the
hearing, dehver notice to the prosecutor and to each principal
and, where the application is for forfeiture for non-appearance,
each surety named in the recognizance, of the time and place
fixed for the hearing and requiring each principal and surety
to show cause why the recognizance should not be forfeited.
(4)

and place

(5)

The county

or district

court

may.

after giving

the

^|it^°

parties an opportunity to be heard, in its discretion grant or
refuse the application and make any order in respect of the
forfeiture of the recognizance that the court considers proper.

(6)

Where an order for forfeiture is made under subsection (5), collection
"on
forfeiture

(a)

any money or security forfeited shall be paid over
by the person who has custody of it to the person
who is entitled by law to receive it; and

{b)

the principal and surety become judgment debtors
of the Crown jointly and severally in the amount
forfeited under the recognizance and the amount
may be collected in the same manner as money
owing under a judgment of the county or district
court.

1979,

c. 4, s.

141.

Search Warrants

—

142. (1) Where a justice is satisfied by information ||^^j.
upon oath that there is reasonable ground to believe that
there is in any building, receptacle or place,
{a)

anything upon or in respect of which an offence
has been or is suspected to have been committed or
;

(6)

anything that there is reasonable ground to believe
will afford evidence as to the commission of an
offence,

he may at any time issue a warrant in the prescribed form
imder his hand authorizing a police officer or person named
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therein to search such building, receptacle or place for any
such thing, and to seize and carry it before the justice issuing
the warrant or another justice in the county or district in
which the provincial offences court having jurisdiction in
resp)ect of the offence is situated to be dealt with by him
according to law.
Expiration

(2)
it

Every search warrant shall name a date upon which
which date shall be not later than fifteen days

expires,

after its issue.

eMcuted*^

search warrant shall be executed between
(3) Every
6 a.m. and 9 p.m. standard time, unless the justice by the
1979, c. 4, s. 142.
warrant otherwise authorizes.

143.

ouhfngs"
seized

justice,

—
he

(a)

(6)

and the

(1)

Where any thing

shall

detain
person
direct

it

or direct

named
it

justice

is

seized

and brought before a

by order,
it

to be detained in the care of a

in the order; or

to be returned,

may

in

the order authorize the examination,

testing, inspection or reproduction of the thing seized uf)on

such conditions as are reasonably necessary and directed
the order, and may
opinion of the justice
Time
limit for

detention

make any
is

other provision as
necessary for its preservation.

in

in

the

be detained under an order made under
more than three months after
the time of seizure unless, before the expiration of that period,
(2)

Nothing

subsection

(a)

(1)

shall

for a period of

upon application, a justice is satisfied that having
regard to the nature of the investigation, its further
detention for a specified period is warranted and he
so orders; or

{b)

Application

examination
copying

proceedings are instituted in which the thing detained
may be required.

(3) Upon the application of the defendant, prosecutor or
person having an interest in a thing detained under subsection (1), a justice may make an order for the examination,
testing, inspection or reproduction of any thing detained
upon such conditions as are reasonably necessary and directed

in the order.
Application

Upon the application of a person having an interest
a thing detained under subsection (1), and upon notice to the

(4)

in

PROVINCIAL OFFENCES
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defendant, the person from whom the thing was seized, the
person to whom the search warrant was issued and any other
person who has an apparent interest in the thing detained,
a justice may make an order for the release of any thing
detained to the person from whom the thing was seized where
it appears that the thing detained is no longer necessary for
the purpose of an investigation or proceeding.

Where an order

refusal to make an order under
made by a justice of the peace, an
appeal lies therefrom in the same manner as an appeal from
a conviction in a proceeding commenced by means of a
(5)

subsection

(3)

(4)

1979,

certificate.

—

or

or

is

^Eere^
"^gt^ceof
the peace

143.

c. 4, s.

Where under a search warrant a person
is about Examination
^
or seizure
or seize a document that is in the possession of of documents
wh6r6
a lawyer and a solicitor-client privilege is claimed on behalf privilege
of a named client in respect of the document, the person
shall, without examining or making copies of the document,
144.

.

to

(1)
^

examme

(a)

'

.

document and place it, together with any
other document seized in respect of which the same
claim is made on behalf of the same client, in a
package and seal and identify the package and
seize the

;

(b)

place the package in the custody of the clerk of
the court in the jurisdiction of which the seizure
was made or, with the consent of the person and
the client, in the custody of another person.

No

person shall examine or seize a document that is opportunity
lawyer without giving him a reason- privilege
able opportunity to claim the privilege under subsection (1).
(2)

in the possession of a

A

judge may, upon the ex parte application of the
by order authorize the lawyer to examine or make
a copy of the document in the presence of its custodian or
the judge, and the order shall contain such provisions as are
necessary to ensure that the document is repackaged and
(3)

lawyer,

oflociunente
in custody

resealed without alteration or damage.

a document has been seized and placed in
(4) Where
custody under subsection (1), the client by or on whose behalf
the claim of solicitor-client privilege is made may apply to
a judge for an order sustaining the privilege and for the
return of the document.
•

/

11-

1111/-

An application under subsection (4) shall be by notice
motion returnable not later than thirty dcays after the
date on which the document was placed in custody.
(5)

of

Application
to determine
privilege

Limitation
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Attorney

(6) The person who seized the document and the Attorney
General are parties to an application under subsection (4) and
entitled to at least three days notice thereof.

General
a party

hearfn^and
scrutiny by
Judgre

^^^

^"
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(4)

Sec. 144 (6)

shall

be heard

private, and, for the purposes of the hearing, the judge

examine the document and,

if

he does

so, shall

cause

it

in

may
to be

resealed.

Order

(8)

The judge may, by
(a)

declare that

the solicitor-client privilege exists or

does not exist

(6)

Release of

document
where no
application

under
subs.

(4)

order,

in respect of the

document

that the document be delivered up to the
appropriate person.
direct

(9) Where it appears to a judge upon the application of
the Attorney General or person who seized the document
that no application has been made under subsection (4) within
the time limit prescribed by subsection (5), the judge shall

order that the document be delivered to the applicant.
c. 4, s.

1979,

144.

PART

VIII

ORDERS ON APPLICATION UNDER STATUTES
Orders
under
statutes

145. Where, by any other Act, proceedings are authorized to be taken before a court or a justice for an order,
including an order for the payment of money, this Act applies,

with necessary modifications, to the proceeding in the same
manner as to a proceeding commenced under Part III, and
for the purpose,
(a)

in place of

an information, the applicant shall com-

plete a statement in the prescribed form under oath
attesting, on reasonable and probable grounds, to

the existence of facts that would justify the order

sought; and
(b)

place of a plea, the defendant shall be asked
whether or not he wishes to dispute the making of
in

the order.

1979,

c. 4, s.

145.
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PART IX
COMMENCEMENT AND TRANSITION
146.

—

This Act, except Parts

(1)

I

and

offences in respect of which proceedings are

II,

applies to Application

commenced

after

the 31st day of March, 1980.

(2)

Part

I

applies to offences occurring after the 31st

day of

March, 1980.
(3)

Part II applies to offences occurring after that Part comes
1979, c. 4, s. 146, revised.

^dem,

^^^

^^"^i,

into force.

147.

Part II does not

come

into force until

by proclamation of the Lieutenant Governor.
s.

a day
1979,

to be

named

c. 4, s.

Pt(xiamation

146,

149, revised.

148. The Summary Convictions Act being chapter 450 of the Application
Revised Statutes of Ontario, 1970, continues to apply in respect of rs.o. i97o,
'*^°
offences to which this Act does not apply under section
,

"^

146.

1979,

c. 4, s.

147, revised.

